AGENDA
CITY OF ALLEN
CITY COUNCIL WORKSHOP MEETING
JANUARY 27, 2009 — 6:00 P.M.
305 CENTURY PARKWAY
ALLEN CITY HALL
305 CENTURY PARKWAY

Call to Order and Announce a Quorum is Present.

Questions on Current Agenda.

Items of Interest.

1. Briefing Regarding Creation of an Employee Health and Wellness Clinic —
Laura Morrow, Director of Human Resources

2. Briefing Regarding Public Art Sculpture for Fire Station #5 —
Tim Dentler, Director of Parks and Recreation
Lori Smeby, Assistant Director of Parks and Recreation

3. Committee Updates from City Council Liaisons —

4.  Discussion of Regular Agenda Items —

Adjourn to Regular Meeting.

- open to the public -

This notice was posted at Allen City Hall, 305 Century Parkway, Allen, Texas, at a place
convenient and readily accessible to the public at all times. Said notice was posted on Friday,
January 23, 2009, at 5:00 p.m.

Shelley B. George, City Secretary



Allen City Hall is wheelchair accessible. Access to the building and special parking are
available at the entrance facing Century Parkway. Requests for sign interpreters or special

services must be received forty-eight (48) hours prior to the meeting time by calling the City
Secretary at 214.509.4105.



Item# 1

I CITY COUNCILAGENDA COMMUNICATION |

AGENDA DATE: Tuesday, January 27, 2009

SUBJECT: Creation of an Employee Health and Wellness
Clinic

STAFF RESOURCE: Laura Morrow, Director of Human Resources

ACTION PROPOSED: Discussion Item Only

BACKGROUND

The City of Allen is researching the possibility of creating an employee health and wellness
clinic. Health care costs continue to spiral, and cities are looking at various ways of reducing
those costs. Over the past few years, the City has established a wellness program and instituted
a disease management program within our health plan.

Additional cost control strategies have evolved around the country, including consumer driven
plans (HRAs, HSAs), cost shifting with higher deductibles, co-payments and out-of-pocket
rates, and employee health clinics. Several cities have established the clinic concept, and have
been reporting good results. The cities of Odessa (one of the first), Carrollton, Plano,
Mesquite, and Garland have clinics either onsite or near city facilities. Dallas is the most
recent city to embrace this concept.

In conjunction with IPS Advisors, our benefits consulting group, we have been reviewing the
benefits of establishing an onsite health clinic. The return on investment (ROI) from clinics is
rooted primarily in wellness and preventive care measures. According to industry publications,
the estimated ROI from clinic operations are between 1.4:1 to 3.0:1 over a five year period.
These benefits include improving early detection and intervention, improving disease
management, reducing lost work time incurred for doctor visits, and improving the health and
wellness of plan members, resulting in healthier and happier employees.

The City of Allen employee clinic would require a variety of measures to contain costs. Full
transparency of the cost of supplies, lab visits, and imaging will allow tracking for cost
containment. Rather than paying a negotiated fee for wellness and primary care services, we
would be paying actual costs. The City would also utilize performance guarantees to ensure the
clinic is meeting established goals and standards.

Some employees have established doctor patient relationships. However, many employees
currently go to clinics like CareNow or the emergency room resulting in higher costs, for the
employee, the City, or both. Medical services that the clinic cannot provide would still continue
to be covered by our health plan.



BUDGETARY IMPACT

We anticipate the cost of the employee health and wellness clinic equipment and services to be
approximately $240,000 during the first year of operation. This includes start up costs like
furniture, computer equipment, medical equipment, and supplies. The City of Allen Risk Fund
will absorb the costs in the existing budget. The suggested location is in the former Central
Fire Station. Some renovation work would be needed to accomodate a clinic.

STAFF RECOMMENDATION

Next Steps:

With direction from Council, Staff will send out a request for proposal (RFP) to determine the
best organization to partner with in devloping an employee health clinic. It is anticipated
bringing a recommendation for Council consideration by the end of March. Upon signing an
agreement, the clinic should be opened within six to nine months.

Item# 1



I CITY COUNCILAGENDA COMMUNICATION |

AGENDA DATE:

SUBJECT:

STAFF RESOURCE:

PREVIOUS COUNCIL ACTION:

BOARD/COMMISSION ACTION:

ACTION PROPOSED:

BACKGROUND

Tuesday, January 27, 2009

Presentation of Recommended Public Art
Sculpture for Fire Station #5

Tim Dentler, Director of Parks and Recreation
Lori Smeby, Assistant Director of Parks and
Recreation

None

Approved for Recommendation by the Public
Art Committee on January 20, 2009

Information Item Only

The Public Art Committee convened a selection panel for the purpose of reviewing proposals
and interviewing artists for a proposed public art project for Fire Station #5. Twenty-six
proposals were reviewed and three artists were interviewed with concepts presented on January
9, 2009. A proposal and concept from Christopher Fennell from Birmingham, AL was
recommended by the selection panel to the Public Art Committee. Staff will be presenting

the recommendation to the City Council.

BUDGETARY IMPACT

$60,000 allocated through the Public Art bond funds

Item # 2



AGENDA
CITY OF ALLEN
CITY COUNCIL REGULAR MEETING
JANUARY 27, 2009 — 7:00 P.M.
COUNCIL CHAMBERS
ALLEN CITY HALL
305 CENTURY PARKWAY

Call to Order and Announce a Quorum is Present.

Pledge of Allegiance.

Public Recognition.

1. Citizens' Comments. [The City Council invites citizens to speak to the Council on any topic not
on the agenda or not already scheduled for Public Hearing. Prior to the meeting, please complete a
"Public Meeting Appearance Card" and present it to the City Secretary. The time limit is three
minutes per speaker, not to exceed a total of fifteen minutes for all speakers. ]

2. Presentation by Christopher DeBord, Allen Firefighter, to Mayor Stephen Terrell
and Fire Chief Bill Hawley of a United States Flag flown during Mr. DeBord’s
Military Deployment in 2007 in Iraq.

Consent Agenda. [Routine Council business. Consent Agenda is approved by a single majority vote. Items
may be removed for open discussion by a request from a Councilmember or member of staff. ]

3. Approve Minutes of the January 13, 2009, Regular Meeting.

4.  Approve Minutes of the January 17, 2009, Special Called Workshop for Strategic
Planning.

5. Adopt a Resolution Suspending the Effective Date of CoServ Gas Ltd.’s Statement
of Intent to Increase Gas Rates.



10.

11.

12.

13.

14.

15.

16.

Adopt a Resolution Authorizing the City’s Bond Counsel, the City’s Financial
Advisor, City Manager and Staff to proceed with Arrangements for the Sale of
Water and Sewer System Revenue Refunding Bonds, Series 2009.

Authorize the City Manager to Execute a Contract with Soper Fabric Products, Ltd.
in the Amount of $64,300 to Repair and Replace the Tensile Fabric for the Sails at
Celebration Park.

Authorize the City Manager to Execute a Ground Lease Agreement Between the
City of Allen and Blue Sky Sports Center of Allen, L.P. for the Lease of Property at
900 East Main Street for the Development of an Indoor Soccer Facility and
Supporting Infrastructure.

Authorize the City Manager to Execute a Professional Services Agreement with
Solutions for Local Control, LLC in the Amount of $3,000 per Month for Legislative
Consulting Services.

Award Bid and Authorize the City Manager to Execute a Contract with Criterion
Contractors, Inc. for Replacing the HVAC Units at the Chase Oaks Golf Course
Club House and Establish a Project Budget of $69,438.

Award Bid and Authorize the City Manager to Execute a Contract with Progressive
Services dba Progressive Roofing for Replacing Roofing at the Chase Oaks Golf
Course Club House in the Amount of $60,600 and Establish a Budget of $72,720.

Award Bid and Authorize the City Manager to Execute a Contract with Jim Bowman
Construction, Inc. for the Construction of the Fountain Gate Drainage Project for an
Amount Not to Exceed $65,991.50 and Establish a Project Budget of $98,000.

Receive Investment Report for the Period Ending September 30, 2008.
Receive Financial Report for the Period Ending September 30, 2008 (unaudited).
Receive the Summary of Property Tax Collections as of December 2008.

Receive the CIP (Capital Improvement Program) Status Report.

Other Business.

17.

Calendar.

» February 9, 10 — Collin County Day/Austin



18. Items of Interest. [Council announcements regarding local civic and charitable events, meetings,
fundraisers, and awards. |

s February 7 — Celebrate Allen!

Executive Session. (As needed)

Legal, Section 551.071; Property, Section 551.072; Personnel, Section 551.074.

As authorized by Section 551.071(2) of the Texas Government Code, the Workshop
Meeting and/or the Regular Agenda may be Convened into Closed Executive Session for
the Purpose of Seeking Confidential Legal Advice from the City Attorney on any Agenda
Item Listed Herein.

(Closed to Public as Provided in the Texas Government Code.)

19. Personnel Pursuant to Section 551.074 of the Texas Government Code —
Annual Performance Review of the City Manager

20. Reconvene and Consider Action on Items Discussed during Executive Session.

Adjournment.

This notice was posted at Allen City Hall, 305 Century Parkway, Allen, Texas, at a place
convenient and readily accessible to the public at all times. Said notice was posted on Friday,
January 23, 2009, at 5:00 p.m.

Shelley B. George, City Secretary

Allen City Hall is wheelchair accessible. Access to the building and special parking are
available at the entrance facing Century Parkway. Requests for sign interpreters or special
services must be received forty-eight (48) hours prior to the meeting time by calling the City
Secretary at 214.509.4105.



Item # 3
Attachment Number 1
Page 1 of 5

ALLEN CITY COUNCIL
REGULAR MEETING

JANUARY 13, 2009

Present:
Stephen Terrell, Mayor

Councilmembers:

Debbie Stout, Mayor Pro Tem
Ross Obermeyer

Joey Herald

Robin L. Sedlacek

Gary L. Caplinger

Jeff McGregor

City Staff:

Peter H. Vargas, City Manager

Shelli Siemer, Assistant City Manager
Shelley B. George, City Secretary
Pete Smith, City Attorney

Workshop Session

With a quorum of the Councilmembers present, the Workshop Session of the Allen City Council was called to
order by Mayor Terrell at 6:20 p.m. on Tuesday, January 13, 2009, in the Council Conference Room of the
Allen City Hall, 305 Century Parkway, Allen, Texas:

¢ Briefing Regarding Requirements for Burying Overhead Ultilities
e Committee Updates from City Council Liaisons
e Discussion of Regular Agenda Items

With no further discussion, the Workshop Session of the Allen City Council was adjourned at 7:03 p.m. on
Tuesday, January 13, 2009.

Call to Order and Announce a Quorum is Present

With a quorum of the Councilmembers present, the Regular Meeting of the Allen City Council was called to
order by Mayor Terrell at 7:09 p.m. on Tuesday, January 13, 2009, in the Council Chambers of the Allen City
Hall, 305 Century Parkway, Allen, Texas.

Pledge of Allegiance

Public Recognition

1. Citizens’ Comments.
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Attachment Number 1

Page 2 of 5
ALLEN CITY COUNCIL
REGULAR MEETING
JANUARY 13, 2009 PAGE 2
2. Presentation of a Proclamation by the Office of the Mayor:

e Presentation of a Proclamation to Head Coach Tom Westerberg and the Team Captains of
the Allen High School Eagles Varsity Football Team for Winning the 5A State
Championship and Proclaiming 2009 as ""Allen Eagles Varsity Football Team Year."

Consent Agenda

MOTION: Upon a motion made by Councilmember Obermeyer and a second by Councilmember
Herald, the Council voted seven (7) for and none (0) opposed to adopt the items on the
Consent Agenda as follows:

3. Approve Minutes of the December 9, 2008, Regular Meeting.

4, Set August 7-9, 2009, as the Dates for the City Council Budget Work Session with City Council
and Executive Staff.

5. Motion to Approve Mr. Bobby J. Baggett as an At-Large Representative to the Arts of Collin
County Commission Board of Directors.

6. Adopt a Resolution Approving an Amendment to the Bylaws of the Arts of Collin County
Commission, Inc.

RESOLUTION NO. 2794-1-09(R): A RESOLUTION OF THE CITY COUNCIL OF THE CITY
OF ALLEN, COLLIN COUNTY, TEXAS, APPROVING AMENDMENTS TO THE BYLAWS OF
THE ARTS OF COLLIN COUNTY COMMISSION, INC.; PROVIDING A REPEALING
CLAUSE; AND PROVIDING AN EFFECTIVE DATE.

7. Adopt a Resolution and Authorize the City Manager to Execute a Users Agreement with the
Presbyterian Plano Diagnostics Surgery Center with Regard to the 800 MHz Trunked Radio
System Owned by the Cities of Allen, Plano and Frisco.

RESOLUTION NO. 2795-1-09(R): A RESOLUTION OF THE CITY COUNCIL OF THE CITY
OF ALLEN, COLLIN COUNTY, TEXAS, APPROVING THE TERMS AND CONDITIONS OF
AN AGREEMENT BY AND BETWEEN THE CITY OF ALLEN, TEXAS, AND THE
PRESBYTERIAN PLANO DIAGNOSTICS SURGERY CENTER FOR THE PRESBYTERIAN
PLANO DIAGNOSTICS SURGERY CENTER’S USE OF THE TRUNKED RADIO SYSTEM
OWNED BY THE CITIES OF ALLEN, FRISCO, AND PLANO; AUTHORIZING EXECUTION
OF THE AGREEMENT BY THE CITY MANAGER; AND PROVIDING AN EFFECTIVE DATE.

8. Adopt a Resolution Accepting the Family Violence Investigation and Prevention Officer Grant
from the State of Texas, Office of the Governor, Criminal Justice Division, if Awarded.

RESOLUTION NO. 2796-1-09(R): A RESOLUTION OF THE CITY COUNCIL OF THE CITY
OF ALLEN, COLLIN COUNTY, TEXAS, TO APPLY FOR, ACCEPT, REJECT, ALTER, OR
TERMINATE GRANT # SF-20226-02, A GRANT FROM THE STATE OF TEXAS, OFFICE OF
THE GOVERNOR, CRIMINAL JUSTICE DIVISION PROVIDING FUNDING FOR A FAMILY
VIOLENCE INVESTIGATION AND PREVENTION OFFICER, IF AWARDED.

9. Adopt a Resolution Accepting the Child Abuse Investigator Grant from the State of Texas,
Office of the Governor, Criminal Justice Division, if Awarded.
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RESOLUTION NO. 2797-1-09(R): A RESOLUTION OF THE CITY COUNCIL OF THE CITY
OF ALLEN, COLLIN COUNTY, TEXAS, TO APPLY FOR, ACCEPT, REJECT, ALTER, OR
TERMINATE A GRANT FROM THE STATE OF TEXAS, OFFICE OF THE GOVERNOR,
CRIMINAL JUSTICE DIVISION PROVIDING FUNDING FOR A CHILD ABUSE
INVESTIGATOR POSITION TO BE ASSIGNED TO THE COLLIN COUNTY CHILD ABUSE
TASK FORCE, IF AWARDED.

10. Authorize the City Manager to Execute a Professional Services Contract with Quorum
Architects, Inc. for an Amount not to exceed $125,000 for the Design of the Expansion of the
Animal Shelter and Establish a Project Budget of $147,719.

11. Authorize the City Manager to Execute a License Agreement and a Development Agreement
with the North Bethany Lakes Homeowners Association for the Construction of a Masonry
Screening Wall within the City of Allen Right-of-Way.

12. Accept Resignation and Declare a Vacancy in Place No. 3 of the Board of Adjustment.

13. Receive the Summary of Property Tax Collections as of November 2008.

The motion carried.

Regular Agenda

14. Conduct a Public Hearing and Adopt an Ordinance Amending the Allen Land Development
Code Article VII, Section 7.04.1 Parking Requirements for Church, Temple, or Rectory, and
Section 7.07 Fences and Walls, Subsection 4 — Screening Walls or Visual Barriers Required.

Mayor Terrell opened the public hearing and asked anyone wishing to speak for or against this item to
do so at this time.

MOTION: Upon a motion made by Mayor Pro Tem Stout and a second by Councilmember Sedlacek, the
Council voted seven (7) for and none (0) opposed to continue the public hearing to the
February 13, 2009, Regular Meeting. The motion carried.

15. Consider an Appeal of Sign Control Board Action on October 20, 2008, to Grant a Variance to
the Allen Heights Village Shopping Center, Located at the Northwest Corner of Main Street
and Allen Heights Drive, and to Take Action to Approve, Disapprove, or Modify Action of the
Sign Control Board.

The following individuals spoke in regarding to the appeal:

Bill Kelly, property manager, 2230 LBJ Freeway, Dallas, Texas;
Maury Young, tenant, 1340 Red Oak Trail, Allen, Texas; and
Troy Easton, tenant, 1201 E. Main Street, #230, Allen, TX 75002.

MOTION: Upon a motion made by Mayor Pro Tem Stout and a second by Councilmember Obermeyer,
the Council voted seven (7) for and none (0) opposed to deny a variance to the Allen Heights
Village Shopping Center, located at the northwest corner of Main Street and Allen Heights
Drive, to allow an increase in maximum allowable copy area for an existing multi-tenant sign
to a maximum area of 185 square feet. The motion carried.
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16. Adopt a Resolution Implementing the Water and Sewer Rate Increases Recommended for 2009

by the Water and Sewer Multi-year Financial Plan and Rate Design Study.

RESOLUTION NO. 2798-1-09(R): A RESOLUTION OF THE CITY COUNCIL OF THE CITY
OF ALLEN, COLLIN COUNTY, TEXAS, ESTABLISHING SANITARY SEWER CHARGES
AND WATER SERVICE CHARGES; PROVIDING A SEVERABILITY CLAUSE; PROVIDING A
REPEALING CLAUSE; AND PROVIDING AN EFFECTIVE DATE.

MOTION: Upon a motion made by Councilmember Sedlacek and a second by Council McGregor, the
Council voted seven (7) for and none (0) opposed to adopt Resolution No. 2798-1-09(R), as
previously captioned, setting new rates for residential and commercial water and sewer
service. The motion carried.

Other Business

17. Calendar.
e January 17 — City Council Strategic Planning Session

18. Items of Interest. [Council announcements regarding local civic and charitable events, meetings, fundraisers, and
awards.]

e January 18 — Pep Rally to Honor 2008 5A State Champion Allen Eagles Football Team/Allen
Eagle Stadium/2:00 p.m.

e Council recognized Boy Scout Troop 223 in attendance as a requirement for obtaining the
communications merit badge.

e Council congratulated Mr. Vargas on his 10" anniversary as Allen’s City Manager.

e Council requested information regarding painting the water tower to honor the AHS Football
Team. Mr. Vargas stated that estimates for the project are $30-40,000.

Executive Session

The Executive Session was not held.

Adjourn

MOTION: Upon a motion made by Mayor Pro Tem Stout and a second by Councilmember Herald, the
Council voted seven (7) for and none (0) opposed to adjourn the Regular Meeting of the
Allen City Council at 8:12 p.m. on Tuesday, January 13, 2009. The motion carried.

These minutes approved on the 27" day of January, 2008.

APPROVED:

Stephen Terrell, MAYOR
ATTEST:

Shelley B. George, CITY SECRETARY
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ALLEN CITY COUNCIL
SPECIAL CALLED WORKSHOP
JANUARY 17, 2009
Present:
Stephen Terrell, Mayor
Councilmembers:
Debbie Stout, Mayor Pro Tem
Ross Obermeyer
Joey Herald
Robin L. Sedlacek
Gary L. Caplinger
Jeff McGregor
City Staff:
Peter H. Vargas, City Manager Kevin Hammeke, Finance Director
Shelli Siemer, Assistant City Manager Bill Hawley, Fire Chief
Shelley B. George, City Secretary Laura Morrow, HR Director
Pete Smith, City Attorney Sid Hudson, IT Director
Bret McCullough, Chief Building Official Jeff Timbs, Library Director
Steve Massey, Community Services Director Tim Dentler, Parks and Recreation Director
Robert Winningham, Economic Development Ogden “Bo” Bass, Planning and Development
Director Assistant Director
John Baumgartner, Engineering Director Bill Rushing, Police Chief

Teresa Warren, Public and Media Relations Officer

Facilitator:
Karen S. Walz, Strategic Community Solutions
Rollie Waters, Waters Consulting

Breakfast Served: 8:00 a.m. — 8:30 a.m.

Call to Order and Announce a Quorum is Present

With a quorum of the Allen City Council present, the Special Called Workshop Session of the Allen City
Council was called to order by Mayor Terrell at 8:40 a.m. on Saturday, January 17, 2009, in the Ballroom at
the Hilton Garden Inn, 706 Central Expressway South, Allen, Texas.

Workshop

1. Introductions/Overview

2. Dynamic Communication Workshop

3. Strategic Planning Process: Overview of the Approach for the Afternoon

o Review Management Staff Report
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Lunch Served: 12:00 p.m. - 1:00 p.m.
4. Goals for Strategic Plan 2009: Identify & Prioritize Most Pressing Issues for 2009

o Identify Top Accomplishments in 2008
o Review Current Strategic Plan Goals & Strategies
o Discuss Priority Issues for 2009

» Identify Most Pressing Issues for 2009

= Prioritize Top Issues

= Further Define Top Issues

5. Ttems of Interest

Adjourn

Mayor Terrell called for the adjournment of the Special Called Workshop Session of the Allen City Council at
4:57 p.m. on Saturday, January 17, 2009.

These minutes approved on the 27" day of January, 2009.

APPROVED:

Stephen Terrell, MAYOR
ATTEST:

Shelley B. George, TRMC, CITY SECRETARY
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AGENDA DATE: Tuesday, January 27, 2009

SUBJECT: Adopt a Resolution Suspending the Effective
Date of CoServ Gas Ltd.’s Statement of Intent
to Increase Gas Rates

STAFF RESOURCE: Shelli Siemer, Assistant City Manager
PREVIOUS COUNCIL ACTION: None

ACTION PROPOSED: Adopt Resolution

BACKGROUND

On December 18, 2008, CoServ Gas Ltd. (CoServ) filed with the City a Statement of Intent to
increase rates for residential and commercial customers in the Company’s service area. The
system wide rate change would increase CoServ’s revenues by $2.9 million, an overall total
revenue increase of approximately five percent (5%).

CoServ’s most recent rate case was filed by the Company in 2004. The City, participating in a
coalition with other cities served by CoServ, ultimately settled CoServ’s rate request in 2005,
reducing the Company’s requested increase by more than fifty percent.

The law provides that a rate request made by a natural gas utility cannot become effective until
35 days following the rate request filing. The law permits the City to suspend the effective date
for 90 days to allow the City time to evaluate the filing. There are 24 cities included in
CoServ’s rate filing, which will work together as a Coalition through the rate review
process. The resolution also authorizes the City to work together with other cities served by
CoServ to investigate the rate increase request, negotiate with the Company, intervene and
participate in the litigation of any necessary administrative proceedings or court litigation
related to an appeal of city action taken regarding the Company’s filing. If the suspension
period is not changed by CoServ,the City must take final action on CoServ’s request to raise
rates by April 23, 2009.



BUDGETARY IMPACT

Like the 2004 rate case, it is not anticipated that there will be any assessment or monetary
encumbrance for participating cities. CoServ  will reimburse cities’ rate case
expenses. However, because the Company is permitted by law to surcharge its customers to
recover rate case expenses, it is important to be cost efficient while working for the best
possible outcome for ratepayers. In the 2004 rate case, the coalition was able to significantly
reduce the Company’s requested increase while keeping cities’ total rate case expenses to less
than $1 per customer.

STAFF RECOMMENDATION

Staff recommends the City Council adopt a resolution suspending CoServ’s application to
increase gas rates.

MOTION

I make a motion to adopt Resolution No. suspending the effective date of CoServ Gas
Ltd.’s requested rate changes to permit the City time to study the request and to establish
reasonable rates.

ATTACHMENT

CoServ Resolution

Item # 5
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RESOLUTION NO.

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF ALLEN, COLLIN
COUNTY, TEXAS, SUSPENDING THE EFFECTIVE DATE OF COSERV GAS
LTD.’S REQUESTED RATE CHANGES TO PERMIT THE CITY TIME TO STUDY
THE REQUEST AND TO ESTABLISH REASONABLE RATES; APPROVING
COOPERATION WITH OTHER CITIES WITHIN THE COSERYV SYSTEM TO HIRE
LEGAL AND CONSULTING SERVICES AND TO NEGOTIATE WITH THE
COMPANY AND DIRECT ANY NECESSARY LITIGATION; REQUIRING
REIMBURSEMENT OF CITIES’ RATE CASE EXPENSES; AUTHORIZING
INTERVENTION IN THE PROCEEDING AT THE RAILROAD COMMISSION;
REQUIRING NOTICE OF THIS RESOLUTION TO THE COMPANY.

WHEREAS, on or about December 18, 2008, CoServ Gas Ltd. (“CoServ”), filed with the City of Allen a
Statement of Intent to change gas rates in all municipalities within the CoServ System; and,

WHEREAS, it is reasonable for the City of Allen to cooperate with other cities in a review of the Company’s
Statement of Intent and to coordinate the hiring and direction of legal counsel and consultants and to negotiate
with the Company and direct any necessary litigation; and,

WHEREAS, Gas Utility Regulatory Act § 104.107 grants local regulatory authorities the right to suspend the
effective date of proposed rate changes for ninety (90) days; and,

WHEREAS, Gas Utility Regulatory Act § 103.022 provides that costs incurred by cities in ratemaking
activities are to be reimbursed by the regulated utility.

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF ALLEN,
COLLIN COUNTY, TEXAS, THAT:

SECTION 1. The January 23, 2009, effective date of the rate request submitted by CoServ be suspended
for the maximum period allowed by law to permit adequate time to review the proposed changes and to
establish reasonable rates.

SECTION 2. The City is authorized to cooperate with other cities in the CoServ service area to hire and
direct legal counsel and consultants, negotiate with the Company, and to intervene and participate in any
necessary administrative proceedings or court litigation associated with an appeal of city action.

SECTION 3. The City’s reasonable rate case expenses shall be reimbursed by CoServ.

SECTION 4. It is hereby officially found and determined that the meeting at which this Resolution is
passed is open to the public as required by law and the public notice of the time, place, and purpose of said
meeting was given as required.

SECTION 5. A copy of this Resolution shall be sent to Charles D. Harrell, Chief Financial Officer, CoServ
Gas Ltd., 7701 South Stemmons, Corinth, Texas 76210-1842 and to Kristen Doyle, counsel for Cities Served
by CoServ at Lloyd Gosselink Rochelle & Townsend, P.C., 816 Congress Avenue, Ste. 1900, Austin, Texas
78701.
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DULY PASSED AND APPROVED BY THE CITY COUNCIL OF THE CITY OF ALLEN, COLLIN
COUNTY, TEXAS, ON THIS THE 27TH DAY OF JANUARY, 2009.

APPROVED:

Stephen Terrell, MAYOR

ATTEST:

Shelley B. George, CITY SECRETARY

Resolution No. , Page 2
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AGENDA DATE: Tuesday, January 27, 2009

SUBJECT: Adopt a Resolution Authorizing the City’s
Bond Counsel, the City’s Financial Advisor,
City Manager and Staff to Proceed with
Arrangements for the Sale of Water and Sewer

System Revenue Refunding Bonds, Series
2009

STAFF RESOURCE: Kevin Hammeke, Director of Finance
Joanne Stoehr, Assistant Director of Finance

PREVIOUS COUNCIL ACTION: None
ACTION PROPOSED: Adopt Resolution
BACKGROUND

Attached is a resolution prepared by the City’s bond counsel, Fulbright & Jaworski L.L.P., that
authorizes the City staff, financial advisor, and bond counsel to proceed with all necessary
arrangements related to the sale of Water and Sewer Revenue Refunding Bonds, Series 2009.

This new bond issue is for the purpose of providing funds to refund the remaining portion of
the outstanding 1999 Water and Sewer System Revenue Bonds in accordance with the legal
documents authorizing their issuance. The existing bonds with maturity dates each year from
2010 through 2019 and interest rates ranging from 4.4% to 4.9%, will be called at a price equal
to 100% of the remaining par value totaling $5,695,000.

The Series 2009 Water and Sewer Revenue Refunding Bonds par amount is estimated at
$5,775,000 with interest rates ranging from 3% to 4%. The proposed issue keeps the same
maturity dates. Based on current insured, non-bank qualified rates, the estimated refunding as
of Monday, January 19 produces a net present value savings of approximately $318,125 or
about 5.6% of the refunded bonds. The net present value takes into consideration the time value
of money and the structuring or timing of the future debt service.

The bonds are expected to be sold at a premuim. The premium and cash contribution will cover
expenses related to issuance costs for ratings, printing, bond counsel fees, underwriter’s fees,
financial advisory fees, and bond insurance.

The City will apply to Moody’s Investors Service, Inc. and Standard & Poor’s Corporation for
ratings on the bond issue. Bond insurance will also be considered for its financial feasibility.

Item # 6



The bond sale information and ordinance authorizing the issuance of the bonds will be
presented to the City Council at the February 24 Council meeting.

BUDGETARY IMPACT

Depending upon the final interest rates, the Water and Sewer Fund debt payments associated
with the issuance of $5,775,000 in refunding bonds are expected to decrease between $15,680
to $37,473 annually during 2009 through 2019 resulting in a net present value savings of
approximately $318,125.

STAFF RECOMMENDATION

Staff recommends adopting the resolution authorizing the City’s Bond Counsel, the City’s
Financial Advisor, City Manager and Staff to proceed with arrangements for the sale of Water
and Sewer System Revenue Refunding Bonds, Series 2009.

MOTION

I make a motion to adopt Resolution No. authorizing the City’s Bond
Counsel, the City’s Financial Advisor, City Manager and Staff to proceed with arrangements
for the sale of Water and Sewer System Revenue Refunding Bonds, Series 2009.

ATTACHMENT

Resolution Water/Sewer Refunding Bonds

Item # 6
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RESOLUTION NO.

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF ALLEN, COLLIN
COUNTY, TEXAS, APPROVING A DATE FOR THE SALE OF REVENUE
REFUNDING BONDS; AUTHORIZING APPROPRIATE PERSONNEL AND
CONSULTANTS TO PROCEED WITH ARRANGEMENTS AND THE
PREPARATION OF DOCUMENTS FOR THE ISSUANCE AND SALE OF SUCH
BONDS AND RESOLVING OTHER MATTERS INCIDENT AND RELATED
THERETO.

WHEREAS, the City Council has been presented with information demonstrating that in today’s market
the refunding of certain outstanding revenue bonds of the City will result in a net present value savings of
not less than 3% and staff of the City has requested approval and authorization to proceed with the
issuance and sale of revenue refunding bonds; and,

WHEREAS, the City Council hereby finds and determines such approval and authorization to proceed
with the sale of such revenue bonds to refinance certain outstanding bonds of the City should be given;

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF ALLEN,
COLLIN COUNTY, TEXAS, THAT:

SECTION 1. The City Manager and staff for the City, together with the City’s financial advisor,
Estrada, Hinojosa & Company, Inc. and bond counsel, Fulbright and Jaworski L.L.P., are hereby
authorized and directed to proceed on behalf of the City with the preparation of the documents and make
the appropriate arrangements for the offering and sale of revenue refunding bonds in the approximate
amount of $5,775,000, and the City Manager and staff of the City are hereby authorized and directed to
assist and furnish said consultants with information and data, including the amount of bonds ultimately to
be offered for sale, necessary for the preparation of an official statement and other documents for a sale of
such bonds to occur and be approved by the City Council at a meeting to be held on or about February 24,
2009.

SECTION 2. It is officially found, determined and declared that the meeting at which this Resolution is
adopted was open to the public and public notice of the time, place, and subject matter of the public
business considered at said meeting, including this Resolution, was given, all as required by V.T.C.A.,
Government Code, Chapter 551, as amended.

SECTION 3. This Resolution shall be in force and effect from and after its passage on the date shown
below.

DULY PASSED AND APPROVED BY THE CITY COUNCIL OF THE CITY OF ALLEN, COLLIN
COUNTY, TEXAS, ON THIS THE 27TH DAY OF JANUARY, 2009.

APPROVED:

Stephen Terrell, MAYOR
ATTEST:

Shelley B. George, CITY SECRETARY

75634732.1
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AGENDA DATE: Tuesday, January 27, 2009

SUBJECT: Tensile Fabric Sail Repair and Replacement at
Celebration Park

STAFF RESOURCE: Tim Dentler, Director of Parks and Recreation
Brian Bristow, Assistant Director of Parks and
Recreation

PREVIOUS COUNCIL ACTION: None

ACTION PROPOSED: Authorize the City Manager to execute a

Contract with Soper Fabric Products, Ltd. in
the amount of $64,300 to repair and replace
the tensile fabric for the sails at Celebration
Park

BACKGROUND

The tensile fabric sail structures at Celebration Park were heavily damaged during the tornado
event of April of 2008. One sail at the concessions pavilion was torn in several locations and
one sail at the lake pavilion was torn beyond repair. Recognizing the product as specialized in
nature, and wanting to get as close a match as possible to the original fabric, Staff arranged for
Soper, the manufacturer of the original sails installed in 2003, to visit the park and assess the
damage and initiate repairs and replacement.

Upon completing the assessment Soper informed staff that the concession pavilion fabric
needed to be repaired as quickly as possible to avoid further tearing and loss of the entire
member. The total amount of the repair was $22,000. Being an emergency repair, the City
Manager authorized the wiring of $15,000 of the funds needed for the repair in order to initiate
the repair.

Upon completion of the repair, staff expressed concern about the appearance of the work and
informed Soper that the remainder of the payment would be held until the company agreed to
re-work the patching to staff's satisfaction upon installation of the lake pavilion fabric. Soper
agreed to re-work the repairs to staff's satisfaction in exchange for the remainder of the repair
charge ($7,000) and has submitted a proposal that provides for the final payment of the repairs
upon satisfactory completion, and for the replacement of the destroyed sail at the lake pavilion
($57,300).

Item # 7



BUDGETARY IMPACT

Funds for the repair and replacement of the sails at Celebration Park are identified in the
Strategic Planning Fund. Except for a small percentage, the cost of this work will be
reimbursed by the Texas Municipal League which is the City's insurance carrier for property
and casualty exposures.

STAFF RECOMMENDATION

Staff recommends that the City Council authorize the City Manager to enter into a sole source
contract with Soper Fabric Products, Ltd. for the repair and replacement of tensile fabric sails at
Celebration Park. The recommended contract amount is $64,300 of which $7,000 is a retainer
for completing initial repair work at the concessions pavilion, and $57,300 for the installation
of a complete sail at the lake pavilion.

MOTION

I make a motion to authorize the City Manager to execute a contract with Soper Fabric
Products, Ltd. in the amount of $64,300 to repair and replace the tensile fabric for the
sails at Celebration Park.

ATTACHMENT

Quote
Sopers Standard Agreement
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SOPER FABRIC PRODUCTS LTD. |
Mail: Delivery: '/\'/\‘./\‘
PO Box 277 144 Chatham Street Toll Free: (800) 263-8334 =
Hamilton, Ontario Hamilton, Ontario Phone: (905) 528-7936 Sl =

L8N 3E8 L8P 2B6 Fax: (905) 631-2143
www.sfpstructures.com jwg@sfpstructures.com

Quotation #: 4629_RV2

Date: 01/16/09 # of Pages: 2
Recipient: Brian Bristow Phone: 214 509 4700
Company: City of Allen, Parks & Recreation Fax: 214 509 4710
Address: 305 Century Parkway Email:
Allen, TX 75013 bbristow@cityofallen.org
Customer #:
From: Jamie Gallagher, ext. 228 Outside Sales:
jgallagher@sopers.com Jamie Gallagher
Re: Replacement sail panels
Qty | Product # Description Price
To supply and install of; See body of
ltem# 1: quote

1 only replacement Lake Pavilion-Sail "B" panel based on use of PTFE
SF-Il fabric and 2 new replacement edge catenary cables, and use of
existing structural components.

Price is $ $57,300 USD

(Breakdown -Supply @ $37,500, and install @ $19,800)

ltem#2:

Complete repair of Soccer Pavilion-Sail “D”, by means of replacing the
tail of membrane below horizontal seam above cable edge repair.
Price is no charge for the work (acknowledging that previously invoice
will be paid in full upon completion. $7,000 outstanding)

Note. Shop drawing drawings will be submitted upon receipt of order.

Installation: Included
Installation prices based on continuous, free and clear access to site throughout duration of install period. Lift
rental accounted for.

Delivery: 8-10 weeks after design drawings are approved by customer (subject to roll goods availability at time of
order).

Quotation valid for 30 days
U.S. Terms:
Applicable State Taxes: Extra

F.O.B. Point: Destination
Terms: 50% deposit, balance Net 30 days
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TERMS AND CONDITIONS

1. All prices are F.O.B. Soper’s plant, Hamilton, Ontario. All transportation and rigging charges to be paid by the Purchaser, unless otherwise
specified.

2. Title to all the goods or equipment pursuant to this quotation is to remain in Soper’s until the full purchase price is paid. Failure to pay the
purchase price of the goods or equipment when due, shall give Soper’s the right, without liability, to repossess the equipment with or without
notice. This agreement shall be considered a conditional sales contract between the parties and Soper’s shall possess all the rights of a
conditional vendor.

3. Commencing upon the delivery of the goods or equipment to a common carrier for delivery to the Purchaser, all the responsibility for the
loss or damage of the goods or equipment shall be at the risk of the Purchaser.

4. Delivery of the goods or equipment on a specified date is contingent upon Soper’s having promptly received all specifications, final
approved prints and any other details deemed by Soper’s to be essential to the proper execution of the order. Soper’s will not be liable for any
delay in the delivery caused directly or indirectly by fire, accidents, labour disputes, or any other conditions beyond Soper’s control.

5. Prices of the goods or equipment stated herein are based on the cost of material, labour and transportation existing as of the date of this
quotation. The prices quoted herein shall be amended to reflect any variation in said costs between the date hereof and the date of shipment
by Soper’s to the purchaser. Contracts or orders are not subject to cancellation, change, reduction in amount or suspensions of deliveries
except with Soper’s consent and upon terms which reimburse Soper’s for all expenses and overhead incurred to date.

6. Soper’s warrants its products against defects in materials and workmanship for sixty days from delivery to Purchaser. Soper’s agrees to
repair or replace as Soper’s so decides any defective parts or to make up any short count, F.O.B. Soper’s Hamilton plant, provided that the
Purchaser’s claim is made in writing and received by Soper’s within thirty days of the shipping date. The foregoing warranty is in lieu of all
other warranties and conditions expressed or implied and of all obligations and liabilities on the part of Soper’s for damages arising out of
Soper’s negligence or in connection with the use or performance of the goods and equipment, including any implied warranties or conditions of
merchantable quality or fithess for any particular purpose. All of Soper’s warranty obligations herein are subject to the Purchaser using or
operating the goods or equipment supplied under this contract in a reasonable and proper manner at all times and the purchaser promptly
notifying Soper’s in writing as aforesaid of any defect or claim under this warranty.

7. Where applicable, prior to delivery, the Purchaser is to clear a site acceptable to Soper’s for installing the equipment, and to maintain the
site free from any debris, water, obstructions and hazards which Soper’'s may deem to hinder the safe and expeditious installation of the
equipment. The Purchaser is to provide safe and convenient storage space, watchman service and/or theft protection deemed necessary by
Soper’s for Soper’s tools, material and equipment and to also provide adequate bench and working space for Soper’s installation crew.

8. There shall be added to the prices shown herein amount equal to any taxes, however designated, levied or based on such prices or on the
equipment, and any taxes or amounts in lieu thereof paid or payable by Soper’s in respect of the foregoing.

9. Goods or equipment returned to Soper’s plant, Hamilton, Ontario shall not be accepted by Soper’s unless:

a) Soper’s has issued a written authorization permitting the return of said goods or equipment; and
b) the goods or equipment is shipped prepaid-unless otherwise specified in letter of authorization; and
c) the goods or equipment is properly wrapped and packaged prior to shipping and/or delivery; and,
d) an advise note accompanies the shipment showing:

i) details of contents

ii) Soper’s order of invoice number

iii) copy of Soper’s written authorization in 9 (a) and detailed reason for return.

10. Soper’s reserves the right to modify the specifications of the goods or equipment providing that the modifications will not materially affect
the performance required by the Purchaser.

11. This quotation is valid for the time period set out on the reverse of this quotation and if accepted by the Purchaser within the aforesaid
time period shall become a binding contract of purchase and sale between the parties.

12. This agreement constitutes the entire contract between the parties and there are no collateral agreements, representations, warranties
contained, expressed or implied, statutory or otherwise, other than as contained herein. Stenographic and clerical errors are subject to
correction.

13. This agreement shall be governed by the laws of the Province of Ontario.
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State of Texas

Construction Services Agreement

S L S S

County of Collin

This agreement (“Agreement”) is made by and between the City of Allen, Texas (“City”)
and Soper Fabric Products, Ltd. (the “Contractor”) acting by and through their authorized
representatives.

Recitals:

WHEREAS, the City desires to engage the services of Contractor as an independent
contractor and not as an employee in accordance with the terms and conditions set forth in this
Agreement; and

WHEREAS, the Contractor desires to render services for the City in accordance with the
terms and conditions set forth in this Agreement in connection with the repair and replacement of
tensile fabric sails at Celebration Park, more specifically described and outlined in Contractor’s
proposal attached as set forth in Exhibit “A.” (the “Project”);

NOW THEREFORE, in exchange for the mutual covenants set forth herein and other
valuable consideration, the sufficiency and receipt of which are hereby acknowledged, the parties
agree as follows:

Article I
Term

1.1 The term of this Agreement shall begin on the last date of execution hereof (the
“Effective Date”) and continue until the services are completed unless sooner terminated as
provided herein.

1.2 Either party may terminate this Agreement by giving thirty (30) days prior written
notice to the other party. In the event of such termination the Contractor shall be entitled to
compensation for any services completed to the reasonable satisfaction of the City in accordance
with this Agreement prior to such termination.

Article 11
Scope of Services

2.1  The Contractor agrees to provide the services for the Project as set forth in the
Contractor’s proposal attached. Deviations from the scope may be authorized in writing from
time to time by the City.

2.2 The parties acknowledge and agree that any and all opinions and cost estimates
provided by the Contractor represent professional opinions consistent with the level of care and
skill ordinarily exercised by other members of Contractor’s profession currently practicing in the
same locality under similar conditions.

Soper Fabric Products, 1td. Agreement — Page 1
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2.3 All materials and reports prepared by the Contractor in connection with this
Agreement are “works for hire” and shall be the property of the City. The City shall have the
right to publish, disclose, distribute and otherwise use such materials and reports; however, any
reuse of materials and reports shall be without risk or liability to Contractor.

Article II1
Schedule of Work

The Contractor agrees to commence services upon written direction from the City and to
satisfactorily perform the required services in accordance with a work schedule mutually
established by the City and the Contractor, as best suited to allow the maximum continued use of
the facility during the course of the work.

Article IV
Compensation and Method of Payment

4.1 The City shall compensate the Contractor for the services by payment of a fee of
$64,300.00 (sixty-four thousand three-hundred dollars and no/100 cents). Unless otherwise
provided herein, payment to the Contractor shall be monthly based on the Contractor’s monthly
progress report and detailed monthly itemized statement for services that shows the names of the
Contractor’s employees, agents, contractors performing the services, the time worked, the actual
services performed, the rates charged for such service, reimbursable expenses, the total amount
of fee earned to date and the amount due and payable as of the current statement, in a form
reasonably acceptable to the City. Monthly statements shall include authorized non-salary
expenses with supporting itemized invoices and documentation. The monthly invoices shall be
submitted on or before the fifteenth (15‘h)day of each calendar month. The City shall pay such
monthly statements within thirty (30) days after receipt and City verification of the services and
expenses unless otherwise provided herein. The final payment of the fee shall be made after
satisfactory completion of the services and City acceptance of the design, and the submittal of
“as built drawings,” or record drawings as applicable.

4.2  The Contractor shall be responsible for all expenses related to the services
provided pursuant to this Agreement including, but not limited to, travel, copying and facsimile
charges, telephone, internet and email charges.

Article V
Devotion of Time; Personnel; and Equipment

5.1 The Contractor shall devote such time as reasonably necessary for the satisfactory
performance of the work under this Agreement. Should the City require additional services not
included under this Agreement, the Contractor shall make reasonable efforts to provide such
additional services at mutually agreed charges or rates, and within the time schedule prescribed
by the City; and without decreasing the effectiveness of the performance of services required
under this Agreement.

Soper Fabric Products, Ltd. Agreement — Page 2
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52  To the extent reasonably necessary for the Contractor to perform the services
under this Agreement, the Contractor shall be authorized to engage the services of any agents,
assistants, persons, or corporations that the Contractor may deem proper to aid or assist in the
performance of the services under this Agreement with the prior written approval of the City.
The cost of such personnel and assistance shall be borne exclusively by the Contractor.

5.3  The Contractor shall furnish the facilities, equipment, telephones, facsimile
machines, email facilities, and personnel necessary to perform the services required under this
Agreement unless otherwise provided herein.

54  The City agrees to provide the information set forth in Exhibit “D” prior to
commencement of work by the Contractor.

5.5  The Contractor shall submit monthly progress reports to the City or more
frequently as may be required by the City from time to time based upon Project demands. Each
progress report shall detail the work accomplished and special problems or delays experienced
on the Project during the previous report period, and the planned work activities and special
problems or delays anticipated for the next report period.

Article VI
Miscellaneous

6.1 Entire Agreement. This Agreement constitutes the sole and only agreement
between the parties and supersedes any prior understandings written or oral agreements between
the parties with respect to this subject matter.

6.2  Authorization. Each party represents that it has full capacity and authority to
grant all rights and assume all obligations granted and assumed under this Agreement.

6.3 Assignment. The Contractor may not assign this Agreement in whole or in part
without the prior written consent of City. In the event of an assignment by the Contractor to
which the City has consented, the assignee shall agree in writing with the City to personally
assume, perform, and be bound by all the covenants, and obligations contained in this
Agreement.

6.4  Successors and Assigns. Subject to the provisions regarding assignment, this
Agreement shall be binding on and inure to the benefit of the parties to it and their respective
heirs, executors, administrators, legal representatives, successors and assigns.

6.5 Governing Law. The laws of the State of Texas shall govern this Agreement;
and venue for any action concerning this Agreement shall be in the State District Court of Collin

County, Texas. The parties agree to submit to the personal and subject matter jurisdiction of said
court.

6.6 Amendments. This Agreement may be amended by the mutual written
agreement of the parties.
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6.7  Severability. In the event any one or more of the provisions contained in this
Agreement shall for any reason be held to be invalid, illegal, or unenforceable in any respect,
such invalidity, illegality or unenforceability shall not effect any other provisions, and the
Agreement shall be construed as if such invalid, illegal, or unenforceable provision had never
been contained in it. ‘

6.8 Independent Contractor. It is understood and agreed by and between the parties
that in satisfying the conditions of this Agreement, the Contractor is acting independently, and
that the City assumes no responsibility or liabilities to any third party in connection with these
actions. All services to be performed by Contractor pursuant to this Agreement shall be in the
capacity of an independent contractor, and not as an agent or employee of the City. Contractor
shall supervise the performance of its services and shall be entitled to control the manner and
means by which its services are to be performed, subject to the terms of this Agreement. As
such, the City shall not: train the Contractor, require the Contractor to complete regular oral or
written reports, require that Contractor devote his full-time services to the City, or dictate the
Contractor’s sequence of work or location at which the Contractor performs his work.

6.9  Right-Of-Access. The City will furnish right-of-access on the land for the
Contractor to perform the required surveys, or other necessary investigations. The Contractor
will take reasonable precautions to minimize damage to the land in the performance of such
surveys and investigations. The City will explain to landowners that some damage to vegetation
may be unavoidable when obtaining access to the site, and in performance of the survey
activities.

6.10 Notice. Any notice required or permitted to be delivered hereunder may be sent
by first class mail, overnight courier or by confirmed telefax or facsimile to the address specified
below, or to such other party or address as either party may designate in writing, and shall be
deemed received three (3) days after delivery set forth herein:

If intended for City: With copy to:
City of Allen Peter G. Smith
Parks & Recreation Dept. Nichols, Jackson, Dillard,
305 Century Parkway Hager & Smith, L.L.P.
Allen, Texas 75013 1800 Lincoln Plaza

500 N. Akard

Dallas, Texas 75201

If intended for Contractor:

Soper Fabric Products, Ltd.
144 Chatham St.
Hamilton, Ontario, L8P 2B6

6.11 Counterparts. This Agreement may be executed by the parties hereto in separate
counterparts, each of which when so executed and delivered shall be an original, but all such
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counterparts shall together constitute one and the same instrument. Each counterpart may consist
of any number of copies hereof each signed by less than all, but together signed by all of the
parties hereto.

6.12 Exhibits. The Exhibits attached hereto are incorporated herein and made a part
hereof for all purposes.

6.13  Survival of Covenants. Any of the representations, warranties, covenants, and
obligations of the parties, as well as any rights and benefits of the parties, pertaining to a period
of time following the termination of this Agreement shall survive termination.

6.14 INDEMNIFICATION. CONTRACTOR SHALL RELEASE, INDEMNIFY
AND HOLD HARMLESS CITY AND ITS OFFICERS, AGENTS AND EMPLOYEES FROM
AND AGAINST ALL DAMAGES, INJURIES (INCLUDING DEATH), CLAIMS,
PROPERTY DAMAGES (INCLUDING LOSS OF USE), LOSSES, DEMANDS, SUITS,
JUDGMENTS AND COSTS, INCLUDING REASONABLE ATTORNEY’S FEES AND
EXPENSES, IN ANY WAY ARISING OUT OF, RELATED TO, OR RESULTING FROM
THE SERVICES PROVIDED BY CONTRACTOR TO THE EXTENT CAUSED BY THE
NEGLIGENT ACT OR OMISSION OR INTENTIONAL WRONGFUL ACT OR OMISSION
OF CONTRACTOR, ITS OFFICERS, AGENTS, EMPLOYEES, SUBCONTRACTORS,
LICENSEES, INVITEES OR ANY OTHER THIRD PARTIES FOR WHOM CONTRACTOR
IS LEGALLY RESPONSIBLE (HEREINAFTER “CLAIMS”).

6.15 Audits and Records. The Contractor agrees that during the term hereof the City
and its representatives may, during normal business hours and as often as deemed necessary,
inspect, audit, examine and reproduce any and all of the Contractor’s records relating to the
services provided pursuant to this Agreement for a period of one year following the date of
completion of services as determined by the City or date of termination if sooner.

6.16 Insurance.

(a) Contractor shall during the term hereof maintain in full force and effect the
following insurance: (1) a policy of insurance for bodily injury, death and
property damage insuring against all claims, demands or actions relating to the
Contractor’s performance of services pursuant to this Agreement with a minimum
combined single limit of not less than $2,000,000 Dollars per occurrence for
injury to persons (including death), and for property damage; (2) policy of
automobile liability insurance covering any vehicles owned and/or operated by
Contractor, its officers, agents, and employees, and used in the performance of
this Agreement; and (3) statutory Worker’s Compensation Insurance covering all
of Contractor’s employees involved in the provision of services under this
Agreement.

(b) All insurance and certificate(s) of insurance shall contain the following

provisions: (1) name the City, its officers, agents and employees as additional
insureds as to all applicable coverage with the exception of Workers
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Compensation Insurance; (2) provide for at least thirty (30) days prior written
notice to the City for cancellation, non-renewal, or material change of the
insurance; (3) provide for a waiver of subrogation against the City for injuries,
including death, property damage, or any other loss to the extent the same is
covered by the proceeds of insurance.

(©) All insurance companies providing the required insurance shall be authorized to
transact business in Texas and be rated at least “A” by AM Best or other
equivalent rating service.

(d) A certificate of insurance evidencing the required insurance shall be submitted to
the City prior to commencement of services.

EXECUTED this day of , 2009.
City of Allen, Texas
By:
Name:
Title:
EXECUTED this day of , 2009.

Soper Fabric Products, Ltd.

By:
Name:
Title:
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AGENDA DATE: Tuesday, January 27, 2009

SUBJECT: Hillside Ball Fields Ground Lease to Blue Sky
Sports Center

STAFF RESOURCE: Tim Dentler, Director of Parks and Recreation
Pete Smith, City Attorney

PREVIOUS COUNCIL ACTION: None

ACTION PROPOSED: Execute a Ground Lease Agreement between
the City of Allen and Blue Sky Sports Center
of Allen, L.P. for the lease of property at 900
East Main Street for the development of an
indoor  soccer facilityand  supporting
infrastructure

BACKGROUND

A final agreement has been developed for the Ground Lease between the City of Allen and
Blue Sky Sports Center of Allen, LP. The agreement provides for a twenty-five year term,
renewable for another twenty-five years following the initial term, for the lease of property
located at 900 East Main Street, also know as the Hillside Ball field property.

The lease requires Blue Sky Sports Center of Allen to construct a facility which meets all
requirements of the Allen Land Development Code. More specifically it requires the
construction of the building, which will house a full-size indoor soccer field and a smaller
youth indoor soccer field. Restrooms, office space, a pro-shop, a sport court, and a concession
area will also be included in this facility which will occupy approximately 50,000 square feet
of the site.

Additional requirements for the development of this facility include the construction of the
supporting parking facilities (a minimum of 150 spaces), along with required landscaping. At
the option of Blue Sky, there may be additional outdoor spaces constructed adjacent to the
indoor facility for the use of Blue Sky. All of the above amenities will be developed at the cost
of Blue Sky. The City of Allen has agreed to prepare a site concept plan in addition to
constructing other recreational infrastructure that will be available to the public.

Blue Sky’s schedule of compensation to the City of Allen is identified in the Budgetary Impact
portion of the communication.
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BUDGETARY IMPACT

With the Execution of this agreement, Blue Sky will be obligated to pay an annual lease
amount of $12,000 for the first three years and the greater of the annual lease amount of
$12,000 or 1% of the gross revenue up to year 9. Following year 9 the lease payments will
increase based upon the following schedule or 1% of gross revenue, the greater of the two.
Lease Year 1 through Lease Year 9 $12,000

Lease Year 10 through Lease Year 19  $16,000

Lease Year 20 through Lease Year 29  $20,000

Lease Year 30 through Lease Year 39  $23,500

Lease Year 40 through Lease Year 50  $26,750

STAFF RECOMMENDATION

Authorize the City Manager to Execute a Ground Lease Agreement between the City of Allen
and Blue Sky Sports Center of Allen, L.P.

MOTION

I make a motion to authorize the City Manager to Execute a Ground Lease Agreement
between the City of Allen and Blue Sky Sports Center of Allen, L.P. for the lease of property
at 900 East Main Street for the development of an indoor soccer facility and supporting
infrastructure.

ATTACHMENT

Blue Sky Agreement with Legal Description and Concept Plan
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ALLEN GROUND LEASE AGREEMENT

THIS GROUND LEASE AGREEMENT (the "Lease") is made and entered by and
between the City of Allen, Texas, a Texas municipal corporation (the "Lessor" or "City") and
Blue Sky Sports Center of Allen, LP, a Texas limited partnership, (the “Lessee") acting by and
through their respective authorized representatives.

RECITALS

WHEREAS, the City is the owner of the fee simple title in that certain tract of land
described in Exhibit “A” (the “Land”) located in Allen Collin County, Texas; and

WHEREAS, the Lessee desires to lease the Land from the Lessor upon the terms and
conditions set forth herein;

NOW, THEREFORE, in consideration of the mutual covenants and agreements
contained herein and for other good and valuable consideration, the receipt and sufﬁ01ency of
which are hereby mutually acknowledged, the parties hereby agree as follows.

Article I
Definitions

For purposes of this Lease, the following terms shall have the meanings indicated unless
the context clearly indicates otherwise:

"Commencement Date" means the last date of execution hereof.

“Commencement of Construction” means that: (i) the plans have been prepared and all
approvals thereof required by applicable governmental authorities have been obtained for
construction of the Facilities; (ii) all necessary permits for the construction of the Facilities, on
the Land pursuant to the respective plans therefore having been issued by all applicable
governmental authorities; and (iii) grading of the Land or the construction of the vertical
elements of the Facilities, has commenced.

“Completion of Construction” means that: (i) the construction of the Facilities, on the
Land has been substantially completed; (ii) a final, permanent certificate(s) of occupancy for the
occupancy of the Facilities has been issued by the City.

“Concept Plan” means the preliminary conceptual plan for the development of the
Facility on the Leased Premises as depicted on Exhibit “B”. The Concept Plan shall be replaced
and superseded by the Site Plan as provided in Article VI.

“Days” means calendar days. In computing any period of time described in this Lease,
the last day of a designated period of time shall be included in the time period, unless it is a
Saturday, Sunday or legal holiday, in which event the period of time runs until the end of the
next day which is not a Saturday, Sunday or legal holiday.

ALLEN BLUE SKY SPORTSLEASE AGREEMENT - PAGE 1 17951



Item # 8
Attachment Number 1
Page 2 of 39

"Expiration Date" means the last day of the twenty-five (25) full calendar years after
the Commencement Date, unless the Lessee exercises the option to extend the Lease Term for
the Renewal Term.

“Facilities” means an indoor soccer facility containing approximately 50,000 to 55,000
square feet of space under roof including concession areas, retail/pro shop area, up to four lease
spaces for retail uses, party room, restrooms, locker rooms, arcade, lobby area, spectator seating,
at least two outdoor sport courts for basketball and/or volleyball, one large full size outdoor
soccer field, one junior size outdoor soccer field together with 150 parking spaces and
landscaping as generally depicted in the Concept Plan, including parking areas, paving,
landscaping and other improvements to be constructed on the Land more fully described in a
submittal filed with the Lessor for approval (the “Facilities Plan”) which contains the details of
the Facilities to be constructed on the Land.

“Gross Revenue” means all money received by Lessee subsequent to the Rent
Commencement Date as a result of the sale of goods or the provision of services, (including fees
charged for lessons and instruction except as defined herein), on or from the Leased Premises,
but shall not include:

(1) Cash refunds or credits allowed on returns by customers;

2) Sales taxes, excise taxes, gross receipts taxes, admission taxes, occupancy taxes,
use taxes and other similar taxes now or later imposed upon the sale of food,
beverages, merchandise or services and paid by Lessee to the appropriate taxing
authority, whether added to or included in the selling price;

3) Any portion of fees charged for lessons and instruction (e.g., soccer, volleyball or
square dancing) to the extent that such fees or any portion thereof are retained by
the individuals giving lessons or instruction and are not paid, in whole or in part,
to Lessee (including both instances where the fees, or portions thereof, are paid
directly to the instructing professionals and where the instructing professionals
receive bonuses or commissions based on the fees received from lessons or
instruction);

4 The actual uncollectible amount of any check or bank draft received by Lessee as
payment for goods or services and returned to Lessee from a customer's bank as

being uncollectible (commonly "non-sufficient funds" or "stop-payment” checks);

%) The actual uncollectible amount of any charge or credit account (commonly "bad
debts ") incurred by Lessee for the sale of merchandise or services;

(6) The actual uncollectible amount of any sale of merchandise or services for which
Lessee accepted a credit card or debit card,;

@) Sales or trade-ins of machinery, vehicles, trade fixtures or personal property used
in connection with Lessee's operation of the Leased Premises;
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(8)  The value of any merchandise, supplies or equipment exchanged or transferred
from or to other locations of Lessee’s business where such exchange or transfer is
not made for the purpose of avoiding a sale which would otherwise be made from
or at the Leased Premises;

&) Receipts in the form of refunds from or the value of merchandise, supplies or
equipment returned to shippers, suppliers or manufacturers;

(10) The amount of any cash or quantity discounts received from sellers, suppliers or
manufacturers;

(11) The amount of any gratuities paid or given by customers to or for employees or
independent contractors of Lessee;

(12) Amounts attributed to meals served or provided to employees or independent
contractors of Lessee;

(13)  The amount of any sales of merchandise discounted to employees or independent
contractors;

(14) Receipts from the sale of waste or scrap materials resulting from Lessee's
operations; and

(15)  The proceeds of any casualty insurance paid for damages to or destruction of the
Leased Premises or any improvements or equipment thereon, actually used for
Restoration (as defined in Section 10.02).

(16) The proceeds of any business interruption insurance.

"Impositions'" means all taxes, assessments, use and occupancy taxes, charges, excises,
license and permit fees, and other charges by public or governmental authority, general and
special, ordinary and extraordinary, foreseen and unforeseen, which are or may be assessed,
charged, levied, or imposed by any public or governmental authority on the Leased Premises or

any portion thereof or with respect to any property located thereon or any business conducted
thereon.

“Initial Term” means a period beginning on the Commencement Date and ending
twenty-five calendar years thereafter.

“Land” means the real property described in Exhibit A.
"Lease Term" or “Term” shall commence on the Commencement Date and continue
through until the Expiration Date, subject to early termination as expressly provided in this

Lease. Lease Term shall also include and refer to the Renewal Term following its
commencement.
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“Lessor” means the City of Allen, Texas acting by and through its city manager or
designated representative.

"Maximum Rate" means the greatest of the rates of interest from time to time permitted
under applicable federal and state law. To the extent of the applicability of Chapter 303, Finance
Code, Texas Revised Civil Statutes, the Maximum Rate shall be the highest permitted rate based
upon the "indicated rate ceiling", but to the extent now or hereafter permitted by Texas law,
Lessor may from time to time implement, withdraw and reinstate any ceiling as an alternative to
the indicated rate ceiling, including the right to reinstate the indicated rate ceiling. Wherever it is
provided herein that a monetary sum shall be due to Lessor together with interest at the
Maximum Rate and at such time there is no Maximum Rate, interest shall be due at the rate of
eighteen percent (18%) per annum.

“Lease Year” means during the Term of this Lease, each twelve-month period
commencing on the 1st day of January next following the Rent Commencement Date and ending

on the next following 31st day of December, and each successive twelve-month calendar period
thereafter.

"Permitted Use" means use of the Land for the Facilities, open to the public and serving
the adjacent business community and citizens of the City of Allen, Texas.

"Premises" or “Leased Premises” means the Land and the Facilities following
Completion of Construction thereof.

“Renewal Term” means the extension of the Initial Term for one period of twenty-five
(25) years after written notice as provided herein.

“Rent” means Minimum Rent and Percentage Rent as defined in Article 111

“Rent Commencement Date” means the date on which Lessee shall open the Facility or
any other substantial part of the Facilities for general use by the public, which date shall not be
later than the date the first Certificate of Occupancy is issued by the City for the Facilities.

“Site Plan” means a site plan for the development of the Leased Premises for the
Facilities as approved by the Lessor as provided in Article VI. The Site Plan is not a site plan or
other development plan that must be approved by the City pursuant to the Allen Land
Development Code but rather is a separate final plan substantially similar to the Concept Plan for
the development of the Leased Premises for the Facilities.

Each of the foregoing definitions and basic provisions shall be construed in conjunction
with the references thereto contained in the other provisions of this Lease and shall be limited by
such other provisions. Each reference in this Lease to any of the foregoing definitions and basic
provisions shall be construed to incorporate each defined term set forth above under such
definition or provision.

ALLEN BLUE SKY SPORTSI EASE AGREEMENT - PAGE 4 17951



Item # 8
Attachment Number 1
Page 5 of 39

Article I1
Demise of Leased Premises; Option to Purchase Facilities

2.01 Lease of Land. The Lessor, in consideration of the covenants, agreements and
undertakings of Lessee as herein set forth, does hereby lease, let and demise unto Lessee, and
Lessee does hereby lease from Lessor, the Land, to have and to hold for the Lease Term, all upon
and subject to the terms and conditions set forth in this Lease.

2.02 Lease Term. The Lease Term shall be twenty-five calendar years (plus, if the
Commencement Date is on a day other than the first day of a calendar month, the period of time
from the Commencement Date to the first day of the next calendar month), beginning on the
Commencement Date and ending on the Expiration Date (the “Initial Term™). This Lease will
terminate without further notice when the Lease Term expires and any holding over by Lessee
after the Lease Term expires, will not constitute a renewal of this Lease or give Lessee any rights
under this Lease or to the Land.

2.03 Renewal Term. The Lease Term may, upon written notice by the Lessee to the
Lessor at least ninety (90) days but not more than one hundred eighty (180) days, prior to the
expiration of the Lease Term, be extended for one additional term of twenty-five (25) years (the
“Renewal Term”) under the same terms and conditions set forth herein. The Lease Term may be
extended by the mutual agreement of the parties executed at least ninety (90) days but not more
than one hundred and eighty (180) days prior to the expiration of the Renewal Term.

2.04 "As Is" Condition. The Premises being leased "AS IS" "and "WITH ALL
FAULTS," and Lessor makes no warranty of any kind, express or implied, with respect to the
Land. Without limiting the generality of the preceding sentence, it is expressly agreed that Lessor
makes no warranty as to the marketability, habitability or fitness for any particular purpose of the
Land. Notwithstanding the foregoing, Lessor hereby agrees to remove from the Land, at City’s
expense, the light poles and backstops prior to the Commencement Date.

2.05 Memorandum of Lease. The parties agree to execute, acknowledge and deliver a
mutually acceptable form of Memorandum of Lease (which shall, among other things,
memorialize the Lease Commencement Date), contemporaneously. with the execution and
delivery of this Lease, and such Memorandum of Lease shall be recorded in the real property
records of Collin County, Texas.

2.06 Ownership of Facilities upon Lease termination. Upon expiration of the Lease
Term the Facilities shall become the property of the City.

Article 1
Rent

3.01 Rents. During the Term of this Lease, Lessee shall pay rent to Lessor, without
offset or deduction as follows:

(a) Minimum Rent. Lessee agrees to pay to Lessor as fixed Minimum
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Rent (herein so called), the following sums:

i. Lease Year 1 through Lease Year 9: $12,000.00
1l. Lease Year 10 through Lease Year 19: $16,000.00
1ii. Lease Year 20 through Lease Year 29: $20,000.00
iv. Lease Year 30 through Lease Year 39: $23,500.00
V. Lease Year 40 through Lease Year 50: $26,750.00

The Minimum Rent shall be per Lease Year for each Lease Year commencing with the 1%
Lease Year and continuing thereafter through the Expiration Date or early termination of this
Lease, which amount shall be payable in equal quarterly payments, payable on or before the first
day of each calendar quarter (January 1, April 1, July 1, October 1) of each Lease Year, but in
any event, shall be considered late after the fifteenth (15th) day of any due date. In the event that
the Rent Commencement Date precedes the first day of the first Lease Year, Lessee shall pay to
Lessor as rent for the period of time from and including the Rent Commencement Date through
the December 31 prior to the first Lease Year (the said period of time being called herein (the
“Pre-Commencement Period") a proratable portion of $12,000.00 calculated pursuant to the
following formula; (365 minus the number of days in the Pre-Commencement Period) divided by
365 and multiplied by $12,000.00. Example: The Rent Commencement Date is June 1; the
number of days in the Pre-Commencement Period total 214 (June 1 through December 31);
214/365 times $12,000.00 equals $7,923.29 as the rent owed for the Pre-Commencement Period.
Rent for the Pre-Commencement Period shall be due and payable in equal installments equal to
the number of calendar quarters or partial calendar quarters remaining in the year. As such, the
first installment is due on or before the Rent Commencement Date, and the remaining
installments are due on or before the first day of each calendar quarter remaining in the year

(April 1, July 1, October 1), but in any event, shall be considered late after the fifteenth (15th)
day of any due date.

(b) Percentage Rent

@A) During Lease Year three (3) through the Expiration Date of this
Lease (whether through the expiration or early termination of this
Lease), Lessee shall pay to Lessor an amount of rent equal to the
greater of (1) the annual Minimum Rent as provided for above, or
(i1) annual Percentage Rent (herein so called) equal to one percent
(1%) of Gross Revenue per Lease Year.

(i)  Payment of Percentage Rent shall be made not later than 120 days
following the end of each Lease Year wherein Percentage Rent is
applicable, beginning with the third Lease Year and continuing
thereafter for each Lease Year during the remainder of this Lease.
Payment shall be in an amount equal to the difference between the
Percentage Rent as calculated above and the Minimum Rent paid
by Lessee for the year for which the Percentage Rent was
calculated. Example: Lease Year 9; Minimum Rent of $12,000.00
due in accordance with Article 4.0 I (1) in Lease Year 9;
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Percentage Rent (1% of Gross Revenue) calculated during 120 day
period following end of Lease Year 9, and determined to equal
$15,000.00; Lessee pays to Lessor $3,000.00 ($15,000.00 -
$12,000.00) as Percentage Rent on or before 120 days following
end of Lease Year 9.

3.02 Late Charge. If Lessee shall fail to pay any installment of Rent within fifteen
(15) days after the same becomes due, Lessee shall pay to Lessor on demand a late charge (the
"Late Charge") equal to five percent (5%) of such installment. It is understood and agreed that
the Late Charge is for the purpose of reimbursing Lessor for the extra costs and expenses
incurred in connection with the handling and processing of late installments of Rent. In addition
to the Late Charge, all amounts of Rent or other payment to be made by Lessee to Lessor
hereunder shall bear interest at the Maximum Rate. In no event, however, shall the charges
permitted under this Section or elsewhere in this Lease, to the extent the same are considered to
be interest under applicable law, exceed the maximum rate of interest permitted by applicable
law.

3.03 Place of Payment. All installments of rent hereunder, when and as the same
becomes due and payable, shall be paid in lawful money of the United States at the time to
Lessor at the office of the City Manager for the City of Allen, Texas.

3.04 All Charges Deemed Rent. Annual Rent and all other amounts becoming
payable by Lessee under this Lease shall constitute rent payable hereunder, and in the event
Lessee fails to pay any such amount when due according to the terms of this Lease, Lessor shall
have all remedies available hereunder or at law or in equity for failure to pay rent. No happening,
event, occurrence or situation during the term of this Lease, whether foreseen or unforeseen, and
however extraordinary, shall relieve Lessee from its liability to pay Annual Rent and other

charges payable by Lessee under this Lease or relieve Lessee from any of its other obligations
under this Lease.

3.05 Lien for Rent. In consideration of the mutual benefits arising under this Lease,
Lessee hereby grants to Lessor a lien and security interest in all property of Lessee (including all
fixtures, machinery, equipment, furnishings, and other articles of personal property now or
hereafter placed in or on the Leased Premises by Lessee and owned by Lessee, together with the
proceeds from the disposition of those items) (the "Collateral"), now or hereafter placed in or
upon the Leased Premises, as security for payment of all rent and other sums agreed to be paid
by Lessee herein. The provisions of this Section 3.05 constitute a security agreement under the
Texas Uniform Commercial Code, and Lessor has and may enforce a security interest in the
Collateral. Except on account of replacement, removal or substitution in the ordinary course of
business, the Collateral shall not be removed without the consent of Lessor until all arrearages in
rent and other sums of money then due to Lessor hereunder have been paid and discharged. On
or before the Rent Commencement Date, Lessee shall execute, as Debtor, two or more Financing
Statements, to perfect this security interest pursuant to the Texas Uniform Commercial Code.
Lessor may at its election at any time file a copy of this Lease as a Financing Statement. Lessor,
as Secured Party, has all of the rights and remedies afforded to a secured party under the Texas
Uniform Commercial Code in addition to and cumulative of the Lessor's liens and rights
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provided by law or by the other terms and provisions of this Lease. Notwithstanding the
foregoing, Lessor's lien shall be subordinate to (i) any purchase money lien, (ii) any line-of-
credit lien secured by the assets, inventory or accounts receivable of Lessee's business, or (iii)
any small business administration note, conventional bank note and related security agreements.

3.06 Books and Records.

(a) Lessee agrees to maintain a complete set of books and records in
connection with all aspects of and specific to this Lease relating to Gross
Revenue, kept and maintained in accordance with generally accepted
accounting practices and procedures. Said books and records shall at all
reasonable times be available for inspection, copying, audit and
examination by Lessor or by properly designated employees or agents of
Lessor. Lessor may require the keeping of additional records or accounts
relating to Gross Revenue which are customary for the businesses
conducted on the Leased Premises and which are reasonably necessary for
purposes of identifying, accounting for, and reporting Gross Revenue.

(b) In order to determine the Gross Revenue received by Lessee, Lessee
agrees that, within sixty (60) days following the end of Lease Year 3 and
each Lease Year thereafter, it will deliver to the City Secretary a report
certified by Lessor's general partner as being true and correct and in a
form to be prescribed by and acceptable to the City with sufficient detail
to itemize all Gross Revenue received from the Leased Premises including

revenue from each of the categories identified in the definition of Gross
Revenue.

() Lessor shall have the right, beginning at the end of Lease Year 3, such
right not to be exercised more frequently than once every other Lease
Year, to audit the books and records of Lessee for the previous two-year
period, excluding Lease Year 1, Lease Year 2 and Lease Year 3, which are
exempt from such audit pertaining only to the calculation of Gross
Revenue produced on and from the Leased Premises so as to confirm the
accuracy of the annual report of Gross Revenue described herein. Such
audit, if any, shall be undertaken by a nationally recognized firm or
independent certified public accountants engaged by Lessor and Lessee,
the expense of which is to be paid one-half by Lessor and one-half by
Lessee. Lessee shall cooperate by all reasonable means in order to
facilitate a timely and accurate completion of such audit. A copy of the
report of such audit shall be addressed to each of Lessor and Lessee and
shall be delivered to each of Lessor and Lessee at substantially the same
time. If such audit reveals that Lessee has understated Gross Revenues, as
defined herein, by five percent (5%) or more, then, within thirty (30) days
following receipt of such audit report, Lessee shall pay to Lessor the
amount of any percentage rent deficiency based on such understated Gross
Revenue (with such penalties for late payment as may be applicable
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pursuant to other provisions of this Lease). If such audit shall indicate an
understatement of Gross Revenue of less than five percent (5%), Lessee,
in the manner provided herein, shall pay any Percentage Rent deficiency.
If such audit indicates an overstatement of Gross Revenue and, if on
account of such overstatement, Percentage Rent in excess of amounts due
have been paid by Lessee to Lessor, then such overpayment (less any
amounts other than Minimum Rent which shall then be due and owing to
Lessor) shall be credited against the next due installment of Minimum
Rent. Nothing herein is intended to require Lessee to provide to Lessor, or
to allow Lessor to obtain from Lessee, confidential financial and tax return
information concerning Lessee and its investors. Lessor cannot require
Lessee to provide complete financial statements or documents to Lessor.

(d) Lessor may, at any time, make inquiries pertaining to the operation of the
Leased Premises and the improvements thereon, and Lessee shall respond
to such inquiries on a timely basis.

Article IV
Utilities and Impositions

4.01 Payment of Utilities. In addition to the payment of Rent, the Lessee shall pay or
cause to be paid all charges for water, heat, gas, electricity, sewer and any and all other utilities

used on the Leased Premises throughout the Lease Term, including any connection fee or impact
fee.

4.02 Impositions. Lessee shall pay and discharge all Impositions, taxes, general and
special assessments and other similar charges which, during the Term, may be levied on or
assessed against the Leased Premises, Facilities, Lessee’s Leasehold Interest or Lessee’s
Tangible Personal Property (including Lessee's leasehold estate therein) and all interests therein
and all improvements and other property, including personal property thereon, owned by Lessee.
Lessee shall pay all such taxes, charges and assessments to the public officer charged with the
collection thereof not less than fifteen (15) days before the same shall become delinquent, and
Lessee agrees to indemnify and save harmless Lessor from all such taxes, charges and
assessments. Lessee shall have the right in good faith and at its sole cost and expense to contest
any such taxes, charges and assessments and shall be obligated to pay the contested amount only
if and when such amount is finally determined to be due. Lessee shall give notice to Lessor of its
intent to contest any such taxes, charges or assessments, the amount thereof and the entity to
which such taxes, charges or assessments are purportedly owed.

4.03 Payment by Lessor. Subject to the right of the Lessee to contest taxes,
assessments and governmental charges as hereinabove provided, Lessor may, at any time that the
payment of any item of taxes, special assessments or governmental charges which Lessee is
obligated to pay under the provisions of Section 5.02 remains unpaid, give written notice to
Lessee of its default and if Lessee continues to fail to pay such item of taxes, special assessments
or governmental charges or to contest the same in good faith, then at any time after fifteen (15)
days from the date of such written notice Lessor may pay the items specified in the notice and
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Lessee covenants thereupon on demand to reimburse Lessor any amount so paid or expended in
the payment of the items specified in the notice, with interest thereon at the Floating Rate (as
hereinafter defined) from the date of such payment by Lessor until repaid by Lessee; provided
however, if Lessor, without giving the fifteen (15) days notice provided for above, pays any such
item which has not been paid by Lessee within the time required in Section 4.02, or which has
not then or thereafter been successfully contested by Lessee, Lessee shall nevertheless reimburse
Lessor for such item, but without interest. The term “Floating Rate” shall mean the annual rate of
interest from time to time published or announced by The Wall Street Journal. as the prime rate
or base commercial lending rate, or if The Wall Street Journal (or any other money center bank
selected pursuant to this sentence) shall ever cease to exist or cease to announce a prime rate or
base commercial lending rate, then the annual rate of interest from time to time announced by
Citibank, N.A. (or by any other New York money center bank selected by Lessor) as its prime
rate or base commercial lending rate.

4.04 Changes in Taxation Method. If at any time during the Lease Term there shall
be levied or assessed in substitution of property taxes, in whole or in part, a tax, assessment or
governmental imposition on the rents received from the Premises or the rents reserved herein,
and said tax, assessment or governmental imposition shall be imposed upon Lessor, Lessee shall
pay same as hereinabove provided.

4.05 Ownership by Lessor. Lessor and Lessee understand that the Land is owned by
Lessor, and should be exempt from ad valorem taxation. Lessee agrees that Lessor shall at all
times during the Lease Term own and hold title to the Land (except otherwise provided herein).
Lessor and Lessee understand that the Facilities and any Tangible Personal Property located
therein shall during the term of this Lease shall be owned by Lessee, Lessee agrees that Lessee
shall at all times during the term of this Lease be responsible for payment of ad valorem taxes
assessed against the Premises, the Facilities, the Tangible Personal Property and Lessee’s
Leasehold Interest created hereby. If for any reason during the Lease Term all or any part of the
Premises, the Facilities, the Tangible Personal Property, and/or the Leasehold Interest become

subject to ad valorem taxes or any other Impositions, payment of same shall in all events be the
exclusive liability of Lessee.

4.06 Failure to Pay Impositions. If Lessee fails to pay any Impositions for which it is
liable before the same becomes delinquent, or fails to notify Lessor of its intention to contest the
same prior to such delinquency, or fails to pay any contested Impositions before the property is
threatened with foreclosure or similar proceedings, Lessor, at Lessor's election, may (but shall
not be obligated to) pay such Impositions with any interest and penalties due thereon, and the
amount paid by Lessor shall be repayable by Lessee on demand, together with interest thereon at
the Maximum Rate from the date of such payment until repaid. Thereafter, in addition to all
other remedies of Lessor, Lessor may require that Lessee pay to Lessor, on an annual basis the
Impositions, as estimated by Lessor, becoming due during each calendar year. Any such
additional payment shall be due monthly and in advance on the same day that Annual Rent is due
and shall be held in escrow by Lessor.

Article V
Use of Leased Premises
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5.01 General. Lessee shall use the Leased Premises solely for the Permitted Use for
the purpose of constructing, maintaining, and operating the Facilities. The Facilities shall be
open to the public during reasonable times as is customary for Lessee's type of business and
nothing in this Lease shall prevent Lessee from charging fees for use of the Facilities. In the use
of the Leased Premises and in addition to all of the terms, conditions and obligations of this
Lease, Lessee shall comply with and be subject to the laws, regulations and ordinances of the
State of Texas and the City of Allen, Texas.

5.02 Compliance with Restrictions and Laws. Lessee shall, at Lessee's sole expense,
(a) comply with all laws, orders, ordinances, and regulations of federal, state, county, and
municipal authorities having jurisdiction over the Premises, (b) comply with any directive, order
or citation made pursuant to law by any public officer requiring abatement of any nuisance or
which imposes upon Lessor or Lessee any duty or obligation arising from Lessee's occupancy or
use of the Premises, or required by reason of a breach of any of Lessee's obligations hereunder or
by or through other fault of Lessee, (c) comply with all insurance requirements applicable to the
Premises, and (d) indemnify and hold Lessor harmless from any loss, cost, claim or expense
which Lessor incurs or suffers by reason of Lesses's failure to comply with its obligations under
clauses (a), (b), (c) or (d) above. If Lessee receives notice of any such directive, order citation or
of any violation of any law, order, ordinance, regulation or any insurance requirements, Lessee

shall promptly notify Lessor in writing of such alleged violation and furnish Lessor with a copy
of such notice.

5.03 Specific Covenants Regarding Environmental Matters.

(a) Lessee covenants that (a) no toxic or hazardous substances, including,
without limitation, asbestos and the group of organic compounds known
as polychlorinated biphenyls (except such substances as are used in
accordance with law), shall be generated, treated, stored or disposed of, or
otherwise deposited in or located on, or released on or to the Leased
Premises, including, without limitation, the surface and the subsurface
waters of the Leased Premises, (b) Lessee will not engage in and will not
permit any other party to engage in any activity on the Leased Premises
which would cause (i) the Leased Premises to become a hazardous waste
treatment storage or disposal facility within the meaning of, or otherwise
bring the Leased Premises within the ambit of, the Resource Conservation
and Recovery Act of 1975 ("RCRA"), 42 V.S.C. 6901, et seq., as
amended, or any similar state law or local ordinance or other
environmental law, (ii) a release or threatened release of a hazardous
substance from or to the Leased Premises within the ambit of, the
Comprehensive Environmental Response, Compensation and Liability Act
of 1980 ("CERCLA"), 42 V.S.C. 9601 9657, as amended, or any similar
state law or local ordinance or any other environmental law, or (iii) the
discharge (except in accordance with applicable law) of pollutants or
effluents into any water source or system, or the discharge (except in
accordance with applicable law) into the air of any emissions, which
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would require a permit under the Federal Water Pollution control Act, 33
V.S.C. 1251, et seq., or the Clean Air Act, 42 V.S.C. 7401, et seq., or any
similar state law or local ordinance or any other environmental law, (c)
Lessee will not permit any substance or conditions in or on the Leased
Premises which might support a claim or causes of action under RCRA,
CERCLA, or any other federal, state or local environmental statutes,
regulations, ordinances or other environmental regulatory requirements,
and (d) no other ground storage tank will be located on or under the
Leased Premises, except as presently exists or is approved per this Lease.
As used herein, the terms "hazardous substance" and "release" shall have
the meanings specified in CERCLA, and the terms "solid waste" and
"disposal" (or "disposed") shall have the meanings specified in RCRA;.
provided, in the event either CERCLA or RCRA is amended so as to
broaden the meaning of any term defined thereby, such broader meaning
shall apply subsequent to the effective date of such amendment, provided,
further, to the extent that the laws of the State of Texas establish a
meaning for such terms which is broader than that specified in either
CERCLA or RCRA, such broader meaning shall apply.

(b) In the event Lessee or Lessor is obligated by any applicable federal, state
or local law, ordinance or regulation or otherwise directed by any
governmental agency or authority, to clean up, remove or encapsulate or
cause the clean-up, removal, or encapsulation of any Hazardous Wastes
and/or Hazardous Materials or asbestos or material containing asbestos
from the Leased Premises, the Lessee hereby guarantees to Lessor that the
Lessee (i) shall promptly undertake to arrange for such clean-up, removal
and disposal in accordance with all governmental regulations, (ii) shall
exercise its best efforts to insure that such clean up and removal shall be
conducted in a timely and diligent manner, and (iii) hereby assumes the
costs and expense, including any fines, of such clean up and removal
unless such condition is determined to have existed on the Leased
Premises prior to Lessee's execution and acceptance of this Lease in which
case, Lessor shall be responsible for, and shall assume the cost and
expense of, such cleanup.

(©) In the event that any lien is recorded or filed against the Leased Premises
pursuant to any governmental regulations regarding Hazardous Materials,
Hazardous Wastes, or Asbestos, Lessee hereby guarantees to Lessor that
Lessee shall, not later than thirty (30) days following the filing of such
lien, satisfy the claim and cause the lien thereunder to be discharged of
record (whether by payment, bonding or as otherwise provided by Section
7.2. hereof), unless such condition is determined to have existed on the
Leased Premises prior to Lessee's execution and acceptance of this Lease
in which case, Lessor shall be responsible for, and shall assume the cost
and expense of, satisfying the claim or causing the lien to be discharged.
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(d) In addition to the foregoing, Lessee shall protect, defend, indemnify and
save harmless Lessor, and Lessor's officers, elected and appointed
officials, agents, employees and representatives from and against all loss
(including diminution in the value of the Leased Premises), cost, damage,
liability, obligation, causes of action, fine, penalty or expense (including
attorney's fees and expenses for investigation, inspection, removal, clean
up, and remedial costs incurred to permit continued or resume normal
operation of the Leased Premises), imposed upon or incurred by or
asserted against Lessor, its officers, officials, employees or agents by
reason of: (i) the presence, disposal, escape, seepage, leakage, spillage,
discharge, emission, release, or threatened release of any Hazardous
Materials and/or Hazardous Wastes on, from, or affecting the Leased
Premises or any other property or the presence of Asbestos on the Leased
Premises; (ii) any personal injury (including wrongful death) or property
damage or destruction (real or personal) arising out of or related to such
hazardous Wastes, Hazardous Materials or Asbestos; (iil) any lawsuit
brought or threatened, settlement reached, or government order relating to
such Hazardous Wastes, Hazardous Materials or Asbestos; or (iv) any
violation of laws, orders, regulations, requirements, or demands of
governmental authorities, which are based upon or in any way related to
such Hazardous Wastes, Hazardous Materials or Asbestos including,
without limitation, the costs and expenses of any remedial action, attorney
and consultant fees, investigation and laboratory fees, court costs, and
litigation expenses. The above and foregoing obligation contained in this
Section 18.04 shall only apply to any act or omission of Lessee or of
Lessee's officers, principals, employees, agents, contractors, or
subcontractors in connection with any loss (including diminution in the
value of the Leased Premises), cost, damage, liability, obligation, causes
of action, fine, penalty or expense (including attorney's fees and expenses
for investigation, inspection, removal, clean up, and remedial costs
incurred to permit continued or resume normal operation of the Leased
Premises), imposed upon or incurred by or asserted against Lessor, its
officers, officials, agents or employees by reason of subparts (i) through
(iv) of this Section 18.04 and for which such condition was not a pre-
existing condition of the Leased Premises prior to Lessee's execution and
acceptance of the Lease.

(e) Lessor hereby warrants that Lessor has no knowledge of the existence of
Hazardous Wastes and/or Hazardous Materials or asbestos or material
containing asbestos on the property, nor any other condition, the discovery
of which would likely subject Lessee to civil, criminal or administrative
liability. Lessor further covenants, warrants and promises that, to the
greatest extent allowed under law, Lessee shall not be held liable by the
City of Allen, for any condition existing prior to Lessee's execution and
acceptance of this Lease.
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5.04 Natural Resources. Lessee shall cut no timber, conduct no mining operations,
remove no sand, gravel, or kindred substances from the ground, commit no waste of any kind,
nor in any manner substantially change the contour or condition of the Leased Premises, except
as may be authorized by Lessor or as may be required by the construction and subsequent
improvements of the Facilities in accordance with plans and specifications approved by Lessor.

5.05 Access to Property. Lessee agrees that access to the Leased Premises shall be
designated and shown on the Concept Plan, and as amended. The City shall be entitled public
access from the Facilities parking lot on the Leased Premises to the City public area as depicted
on the Concept Plan. Lessee, through its employees, shall have sole responsibility for allowing
access to the Leased Premises by unlocking access gates each morning (if applicable) and shall
further have sole responsibility for securing the Leased Premises by locking any access gate each
evening (if applicable) during any period of time when Leased Premises are not open and
available to the public or when the Leased Premises are not regularly patrolled by local police or
private security guards. Lessee further agrees that Lessor's police department and fire department
shall be provided with duplicate keys to the access gates for use in obtaining access to the Leased
Premises for security patrols and in emergency situations. The City and its designated
representatives shall have the right to enter upon the Leased Premises for the purpose of
inspection of the Facilities.

5.06 Historic Preservation. Lessee shall not remove or disturb, or cause or permit to
be removed or disturbed, any historical, archaeological, architectural or other cultural artifacts,
relics, remains, or objects of antiquity. In the event such items are discovered on the Leased
Premises, Lessee shall immediately notify Lessor and protect the site and the material from
further disturbance until the Lessor gives clearance to proceed, which clearance shall not be
unreasonably withheld or delayed.

5.07 Operation and Use Restrictions for the Facilities.

(a) Lessee shall, during the Term, manage and operate the Facilities in a first
class manner consistent with industry standards for the operation of similar types
of facilities.

(b) The Lessee shall operate or cause to be operated the Facilities to be open
to the public seven (7) days per calendar week between the approximate hours of
6:00 am. and 1:30 a.m., (except for children “lock-ins” conducted within the
main building on the Leased Premises between the hours of approximate 2:00
a.m. and 6:00 a.m.) provided however no activities shall be allowed outdoors or
outside of any buildings on the Leased Premises between the hours of 10:00 p.m.
and 7:00 a.m. on any day.

(c) No alcoholic beverages shall be sold, served, or stored (and no alcoholic
beverages may be given away) on the Leased Premises at any time.

(d) Lessee shall maintain the buildings, the outdoor areas and the grounds
surrounding the buildings on the Leased Premises to the same level and
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standard of maintenance and landscape as the City requires for City park
facilities and park grounds.

(e) At no time shall any outdoor storage be permitted on the Leased Premises
except for the customary soccer, athletic field and lawn and landscaping
items that are normally stored outside.

5.08 Interruption in Utilities. Lessor is not during the Term liable for any
interruption whatsoever (unless directly caused by the actions of Lessor) in utility services to the
Facilities, and in no event shall any payments required under this Lease be modified, adjusted,
reduced or abated as a result of the interruption of utility services.

5.09 Sub-Lease. The Lessee may sub-lease or rent office space within the main
building of the Facilities to tenants. At no time may the Lessee lease any space within any
building or elsewhere on the Leased Premises to an organization, entity or person that competes
with the Allen Sports Association as determined by the Lessor in its sole discretion.

5.10 City Trail. The Lessor hereby reserves the right and Lessee hereby grants the
right to Lessee to construct and maintain a hike and bike trail on the Leased Premises to the rear
adjacent to the residential areas as depicted on the Concept Plan. The Lessor agrees to construct
screening walls adjacent to the residential areas abutting the City water tower site as generally
depicted on the Concept Plan.

5.11 Permitted Use Upon Default by Lessee. Lessee shall be entitled to assign its
interest in the leasehold as security or collateral for any lender if required by lender to do so as a
condition of its note. If such assignment has been executed by Lessee and Lessee subsequently
defaults on its payment or other obligations to such lender, such lender shall be entitled, but only
upon default by Lessee, to make any reasonable lawful use of the Facilities so long as such
lender seeks and obtains prior written approval by the City.

Article VI
Construction and Alterations

6.01 Construction of Improvements.

(a) Lessee shall, subject to events of Force Majeure, cause Commencement of
Construction of the Facilities in accordance with the Concept Plan to occur on or
before 120 calendar days after the Commencement Date, and subject to events of
Force Majeure to cause Completion of Construction to occur within twelve (12)
calendar months thereafter. If Lessee fails to cause Commencement or
Completion of Construction of the Facilities within the time periods provided
herein, then Lessor may, in addition to any other remedies it may have, terminate
this Lease upon written notice to Lessee.

(b) The Lessee shall submit the Facilities Plan and a Site Plan for the development of
the Leased Premises for the Facilities for review and approval by the Lessor
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within thirty (30) calendar days after the Commencement Date. The Site Plan
shall be substantially similar to the Concept Plan. The Lessor shall approve or
deny the Site Plan within thirty (30) calendar days following Lessor receipt
thereof (the ‘“Plan Review Period”). The Lessor is deemed to approve the Site
Plan unless it has provided written notice to the Lessee to the contrary prior to the
expiration of the Plan Review Period. If the Lessor has objections to the Site Plan
as submitted, the Lessor shall note such objections in writing and the Lessee shall
cause the Site Plan to be revised to address such objections and re-submit the
revised Site Plan to the Lessor for approval subject to the same Plan Review
Period. This process shall continue until the Lessor has approved the Site Plan or
has determined that the Lessor’s objections can not be addressed, in which case
this Lease shall terminate without further notice. The Company shall obtain
approval of the Site Plan by the Lessor prior to the submission of any construction
plans for the Facilities. The Site Plan as approved by the City shall be deemed a
part of this Lease without the necessity of further amendment.

(©) The exterior construction materials for the Facilities shall be approved by the

Lessor in accordance with its normal policies for the construction of new
facilities.

(d)  The Lessee concurrent with Commencement of Construction of the Facilities
shall, at Lessee’s costs and expense, construct a solid masonry screening wall on
the Leased Premises on the two back sides of the Leased Premises adjacent to the
abutting residential areas as depicted in the Concept Plan.

6.02 Development of Premises. In order to provide for the more orderly development
of the Premises, it may be necessary, and desirable, or required that street, water, sewer,
drainage, gas, power lines and other easements, and dedications, and similar rights be granted or
dedicated over or within portions of said Premises. Provided that, in the judgment of Lessor, the
request is reasonable and not unduly burdensome to the Premise, Lessor shall, upon request of
Lessee, join with Lessee in executing and delivering such documents, from time to time, and
throughout the Lease Term, as Lessor deems appropriate, reasonable, and as may be required by
other governmental agencies, public utilities, and companies for the purpose of granting such
easements and dedications. Lessor agrees to reasonably co-operate with Lessee, at no material
cost or expense to Lessor, for zoning on the Premises to conform to the Permitted Use.

6.03  Alterations.

(a) Except as expressly provided in Section 6.03(b) below, Lessee shall not
make any alterations to the Premises without the prior written consent of
Lessor. If Lessee desires to make any alteration to the Premises, Lessee
shall, prior to commencing same, submit plans and specifications therefore
to Lessor. Lessor will, within thirty (30) days after receipt of such plans
and specifications, promptly review and approve the plans and
specifications or note in writing any required changes or corrections that
must be made to the plans and specifications. If Lessor fails to object to
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the plans and specifications within thirty (30) days after submission
thereof, Lessor shall be deemed to have approved such plans and
specifications. If Lessor timely objects to the plans and specifications,
Lessee shall make the required changes or corrections and resubmit the
plans and specifications to Lessor within thirty (30) days after receiving
notice of the required corrections or changes. The failure of Lessor to
object to the resubmitted plans and specifications within thirty (30) days
shall constitute Lessor's approval of such resubmitted plans. Minor
changes in work or materials not affecting the general character of the
building project may be made at any time without Lessor's approval, but a
copy of the altered plans and specifications must be furnished to Lessor.
Lessor's approval of any plans and specifications applies only to the
conformity of the plans and specifications to the general architectural plan
for the Premises, and Lessor may not unreasonably withhold approval of
plans and specifications. Lessor's approval does not constitute approval of
the architectural or engineering design, and Lessor, by approving the plans
and specifications, assumes no liability or responsibility for the
architectural or engineering design or for any defect in any building or
improvement constructed from the plans or specifications, and Lessee, to
the extent allowed by law, shall indemnify and hold Lessor harmless from
all such liability and responsibility.

(b) Notwithstanding the provisions of Section 6.03(a) above, Lessee need not
obtain Lessor's consent to perform (i) repairs necessary to maintain
existing structures and improvements in a useful state of repair and
operation, provided such repairs do not affect the general quality or
character of the Facilities, (ii) changes and alterations required by an
authorized public official with authority or jurisdiction over the buildings
or improvements, to comply with legal requirements, (iii) any alteration
which does not materially effect the external look of the building, (iv)
replacement or repair of the turf, dasher boards, wood floors, tile, carpet,
paint, wallpaper, color scheme, equipment and furniture, design layout,
arcade games, (V) any alteration, repair, improvement or change the value
of which does not exceed $150,000 and which does not materially affect
the external look of the building.

(c) Any buildings, improvements, additions, alterations, and fixtures (except
furniture and trade fixtures) constructed, placed, or maintained on any part
of the Premises during the Lease Term shall be considered part of the real
property of the Premises and will be the property of Lessor and remain on
the Premises if the Lease is terminated for an uncured event of default
under this Lease, except as otherwise provided herein. So long as no Event
of Default exists, Lessee may, at any time while it occupies the Premises,
remove any furniture, machinery, equipment, or other trade fixtures owned
or placed by Lessee in, under, or on the Premises or acquired by Lessee,
whether before or during the Lease Term. Lessee shall be responsible for
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repairing any damage to any buildings or improvements on the Premises
resulting from the removal. Any such items not removed upon the
termination of this Lease will become Lessor's property on that date.
Article VII
Repairs

7.01 Triple Net Lease. This Lease shall be deemed and construed to be a "triple net
lease," and Lessee shall pay to Lessor, net throughout the Lease Term, the Rent and other
payments hereunder free of any costs or expenses associated with the Leased Premises and
without abatement, deduction or set off. Under no circumstances or conditions, whether now
existing or hereafter arising, or whether or not beyond the contemplation of the parties, shall
Lessor be expected or required to make any payment of any kind whatsoever or be under any

other obligation or liability hereunder in respect of the Premises, except as herein otherwise
expressly set forth.

7.02 Lessee to Make Repairs. The Lessee, at Lessee's own cost and expense, at all
times during the Term, agrees to keep and maintain, or cause to be kept and maintained, the
Facilities, all buildings and improvements included on the Premises in a good state of appearance
and repair, reasonable wear and tear excepted. The Lessee shall perform such maintenance and
repair as necessary to operate the Premises as a first-class facility. Without limiting the
generality of the foregoing provisions of this Section 7.02, it is understood that Lessee's
obligations with respect to the maintenance and repair of the Premises include the repair and
replacement of all structural items, including the walls, roof and foundation, lighting, heating, air
conditioning, plumbing and other electrical and mechanical equipment, fixtures and systems, and
also include all utility repairs in ducts, conduits, pipes and wiring located in, under and above the
Premises, and all paving, driveways, sidewalks and parking areas. Lessor shall have no duty,
obligation or liability to make any repairs, replacements, or alterations to the Premises, or any
portion thereof, at any time during the term of this Lease. Without limiting the generality of the
foregoing provisions of this Section 7.02, Lessee shall: (a) conduct regular inspections of the
Facilities for compliance with health and safety standards and building codes and for cleanliness,
good order, condition, and repair; (b) buy, clean, and repair all furnishings and equipment in the
Facilities; (c) periodically paint the Facilities; (d) hire and maintain a staff or third party
contractor to clean the Facilities; and (e) cause all equipment and fixtures in the Facilities to be
repaired and maintained in good condition, including, but not limited to, furnaces, air
conditioners, lights, wiring, plumbing, and other equipment.

7.03 Mechanic's Liens. Lessee shall not suffer or permit any mechanics' liens or other
liens to be filed against the Premises or against Lessee's leasehold interest in the Premises. If any
lien is filed for such labor or materials, such lien shall encumber only Lessee's leasehold interest
in the Premises. If any such mechanics' liens shall be recorded against the Premises, Lessee shall
cause the same to be removed within thirty (30) days after obtaining knowledge thereof; or, in
the alternative, if Lessee desires in good faith to contest the same, Lessee shall be privileged to
do so, but in such case Lessee shall indemnify and save Lessor harmless from all liability for
damages occasioned thereby and shall, in the event of a judgment of foreclosure on said
mechanics' lien, cause the same to be discharged and removed prior to the execution of such
judgment.
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Article VIII
Casualty

8.01 Damage to Premises. If, during the term of this Lease, the Facilities, any
buildings or other improvements situated on the Premises are wholly or partially destroyed or
damaged by fire, or any other casualty whatsoever (collectively called a "Casualty"), Lessee shall
promptly repair, replace, restore and reconstruct such improvements in a good and workmanlike
manner.

8.02 Payment of Insurance Proceeds. In the event that proceeds of insurance are to
be used to repair, replace, restore or reconstruct improvements destroyed by Casualty
("Restoration"), the following provisions shall pertain:

(a) Prior to the commencement of such Restoration, the plans and
specifications for the Restoration must be approved by Lessor (such
approval not to be unreasonably withheld or delayed).

(b) If, in the reasonable judgment of Lessor, the costs of the Restoration will
exceed the amount of the Insurance Proceeds, Lessee will, upon demand
by Lessor, give satisfactory proof or assurances to Lessor that the funds
required to meet such deficiency (such funds to be provided by Lessee) are
or will be available for such purpose;

(©) If at the time of the occurrence of the Casualty, or at any time thereafter
during Restoration, there exists a default by Lessee, or any circumstance
which, with the giving of notice or the passage of time, or both, would
constitute such a default, then Lessee shall, if demanded by Lessor, deliver
the Insurance Proceeds to a third party escrow agent designated by Lessor.
In such event, the Insurance Proceeds will be advanced by the Escrow
Agent in installments during the period of the Restoration, except for a
final installment to be advanced following the period of the Restoration.
Each installment (except the final installment) is to be advanced by the
Escrow Agent in an amount not to exceed ninety percent (90%) of the
value of the work completed since the last prior advance (or since
commencement of work, as to the first advance) according to a certificate
by an independent supervising architect selected and paid by Lessor,
together with a reasonable showing of bills for labor and material, and
evidence satisfactory to Lessor that no lien affidavit has been filed in the
records where the filing of liens for any labor or material in connection
with such work are to be filed. The final payment or disbursement of the
Insurance Proceeds deposited shall be in an amount sufficient to make the
total advance equal to the entire cost of any Restoration, and shall be made
upon a proper certificate of completion by an independent architect, but in
no event shall the Escrow Agent be required to advance more than the
balance of the Insurance Proceeds on deposit. It is expressly agreed that if
this Lease shall be terminated for Lessee's default at any time prior to
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release or payment to Lessee of any of the Insurance Proceeds as provided
in this Section 12.2(c), all of the Insurance Proceeds not therefore paid to
Lessee shall be the sole property of Lessor and shall be delivered by the
Escrow Agent to Lessor.

8.03 No Rent Abatement. Notwithstanding the occurrence of a Casualty which
disrupts the operation of the Premises, Lessee shall remain obligated to pay Annual Rent in
accordance with the terms of this Lease.

Article IX
Insurance and Indemnification

9.01 Required Insurance. Throughout the Lease Term, Lessee shall, at Lessee's
expense, maintain the following insurance policies:

(a) Commercial general liability insurance for bodily injury, death or property
damage, insuring Lessee and naming Lessor as an additional insured,
against all claims, demands, or actions relating to the Premises on an
occurrence basis, issued by and binding upon a solvent insurance company
licensed to do business in Texas, with a minimum combined single limit of
not less than $1,000,000 per occurrence for injury to persons (including
death), and for property damage or destruction, including loss of use.

(b)  Commercial General Liability insurance insuring operations hazard,
independent contractor hazard, contractual liability and completed
operations liability, in limits not less than $1,000,000 combined single
limit for each occurrence for bodily injury, personal injury and property
damage liability.

(© Insurance covering all buildings and other improvements located or being
constructed on the Premises against loss or damage from perils covered by
an all risk or special form policy in amounts not less than eighty (80%)
percent of the full insurable value of the buildings and other improvements
included in the Premises.

(d)  Lessee shall also provide construction liability insurance at all times when
demolition, excavation, or construction work is in progress on the
Premises with limits of not less than $100,000 for property damage and
$300,000 for one person and $1,000,000 for one accident for personal
injury and must protect Lessee and Lessor, as well as any other person or
persons Lessee may designate, against all liability for injury or damage to
any person or property in any way arising out of demolition, excavation,
or construction work on the Premises.
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9.02 [Evidence of Insurance. Prior to the Commencement Date, Lessee shall furnish
to Lessor a certificate of insurance evidence evidencing the required insurance and indicating the
exclusions from coverage, if any.

9.03 All insurance and certificates of insurance required hereunder shall contain the
following provisions: (i) name the Lessor, its officers, employees and agents as additional
insureds as to all applicable insurance coverage with the exception of workers compensation
insurance; (ii) provide at least thirty (30) days prior written notice to Lessor for cancellation,
non-renewal or material change in any such insurance; (iii) provide for a waiver of subrogation
against the Lessor’s injuries, damages, including death, property damages, ot any other loss to
the extent the same is covered by the proceeds of insurance. Any such insurance required by this
Section shall be primary and noncontributing with any insurance that may be carried by Lessor.
Lessor reserves the right, from time to time throughout the Lease Term, to increase the minimum
insurance limits set out above to ensure that adequate insurance is being maintained.

9.04 All insurance companies providing the required insurance shall be authorized to
transact business in Texas and rated at least “A” by AM Best or other equivalent rating service.

9.05 In addition to other remedies provided in this Lease, if Lessee fails to maintain the
insurance required by this Section, Lessor may, but is not obligated to, obtain such insurance and
Lessee shall pay to Lessor upon demand as additional rental the premium cost thereof plus
interest at the Maximum Rate from the date of payment by Lessor until repaid by Lessee.

9.06 Without limiting any of the other obligations or liabilities of lessee, the lessee
shall require its contractors, at the contractor’s expense, to maintain during the term of this
Lease, the required insurance including the certificate and policy conditions as stated herein.

9.07 Indemnification. LESSOR SHALL NOT BE LIABLE FOR ANY LOSS,
DAMAGE, OR INJURY OF ANY KIND OR CHARACTER TO ANY PERSON OR
PROPERTY ARISING FROM ANY OCCURRENCE ON THE PREMISES. LESSEE
HEREBY WAIVES ALL CLAIMS AGAINST LESSOR FOR DAMAGE TO ANY
PROPERTY OR INJURY TO, OR DEATH OF, ANY PERSON IN, UPON, OR ABOUT THE
PREMISES ARISING AT ANY TIME AND FROM ANY CAUSE (INCLUDING
SPECIFICALLY, WITHOUT LIMITATION, THE NEGLIGENCE OF LESSOR) OTHER
THAN SOLELY BY REASON OF THE GROSS NEGLIGENCE OR WILLFUL
MISCONDUCT OF LESSOR. LESSEE, FOR ITSELF AND ITS AGENTS, EMPLOYEES,
REPRESENTATIVES, CONTRACTORS, LICENSEES, CONCESSIONAIRES, INVITEES,
SUCCESSORS AND ASSIGNS, EXPRESSLY ASSUMES ALL RISKS OF INJURY OR
DAMAGE TO PERSON OR PROPERTY, EITHER PROXIMATE OR REMOTE,
RESULTING FROM THE CONDITION OF THE PREMISES OR ANY PART THEREOF.
LESSEE AGREES TO INDEMNIFY AND SAVE HARMLESS LESSOR AND ITS AGENTS,
OFFICERS, AND EMPLOYEES (COLLECTIVELY "INDEMNITIES") FROM AND
AGAINST ANY AND ALL LIABILITIES, DAMAGES, CLAIMS, SUITS, COSTS
(INCLUDING COURT COSTS, ATTORNEYS' FEES AND COSTS OF INVESTIGATION)
AND ACTIONS OF ANY KIND ARISING OR ALLEGED TO ARISE BY REASON OF
INJURY TO OR DEATH OF ANY PERSON OR DAMAGE TO OR LOSS OF PROPERTY
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OCCURRING ON, IN OR ABOUT THE PREMISES OR BY REASON OF ANY OTHER
CLAIM WHATSOEVER OF ANY PERSON OR PARTY OCCASIONED OR ALLEGED TO
BE OCCASIONED BY ANY ACT OR OMISSION ON THE PART OF LESSEE OR ANY
OFFICER, DIRECTOR, SERVANT, AGENT, EMPLOYEE, REPRESENTATIVE,
CONTRACTOR, SUBCONTRACTOR, LICENSEE, CONCESSIONAIRE, INVITEE,
SUCCESSOR OR ASSIGN, OR BY ANY BREACH, VIOLATION OR NONPERFORMANCE
OF ANY COVENANT OF LESSEE UNDER THIS LEASE, WHETHER SUCH LIABILITY,
CLAIMS, SUITS, COSTS, INJURIES, DEATHS OR DAMAGES ARISE FROM OR ARE
ATTRIBUTED TO THE CONCURRENT NEGLIGENCE OF ANY INDEMNITEE. IF ANY
ACTION OR PROCEEDING SHALL BE BROUGHT BY OR AGAINST ANY INDEMNITEE
IN CONNECTION WITH ANY SUCH LIABILITY OR CLAIM, LESSEE, ON NOTICE
FROM LESSOR, SHALL DEFEND SUCH ACTION OR PROCEEDINGS AT LESSEE'S
EXPENSE, BY OR THROUGH ATTORNEYS REASONABL Y SA TISF ACTOR Y TO
LESSOR. THE PROVISIONS OF THIS SECTION SHALL APPLY TO ALL ACTIVITIES OF
LESSEE WITH RESPECT TO THE PREMISES, WHETHER OCCURRING BEFORE OR
AFTER EXECUTION OF THIS LEASE. LESSEE OBLIGATIONS UNDER THIS SECTION
SHALL NOT BE LIMITED TO THE LIMITS OF COVERAGE OF INSURANCE
MAINTAINED OR REQUIRED TO BE MAINTAINED BY LESSEE UNDER THIS LEASE.
THIS PROVISION SHALL SURVIVE THE TERMINATION OF THIS LEASE.

Article X
Assignment and Sublease

10.01 Consent of Lessor Required. Subject to Section 10.04 below, neither Lessee nor
its legal representatives or successors in interest shall, by operation of law or otherwise, assign,
mortgage, pledge, encumber or otherwise transfer this Lease or any part hereof, or the interest of
Lessee under this Lease, or in any sublease or the rent there under without obtaining the prior
written consent of Lessor, which may be given or withheld in the sole discretion of Lessor. An
assignment of this Lease shall be deemed to have occurred if in a single transaction or in a series
of related transactions more than fifty percent (50%) of the ownership interests in Lessee
(whether stock, partnership interest or otherwise) is transferred, diluted, reduced, or otherwise
affected with the result that the person or entity who is in lawful and effective control of the
Lessee shall be changed. Notwithstanding the foregoing the Lessee shall have the right during
the term of this Lease to sublease space within the Facilities provided such subleases are
subordinate to this Lease and provide that such sub lease shall automatically terminates on the
Expiration Date of this Lease and terminates in the event this Lease is terminated for any reason
by either party.

10.02 Assignments Void. Any attempted assignment or sublease by Lessee in violation
of the terms and provisions of this Article X shall be void and shall constitute a material breach
of this Lease. In no event shall any assignment, subletting or transfer, whether or not with
Lessor's consent, relieve Lessee of its primary liability under this Lease for the entire term
hereof, and Lessee shall in no way be released from the full and complete performance of all the
terms hereof.

10.03 Obligations to Remain in Effect. If Lessor expressly consents to an assignment
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or subletting, Lessee and any guarantor of Lessee's obligations under this Lease shall at all times
remain fully responsible and liable for the payment of the rentals herein specified and for
compliance with all of the other obligations under this Lease (even if future assignments and
sub-lettings occur subsequent to the assignment or subletting by Lessee).

10.04 Mortgage of Leasehold. The Lessee may from time to time encumber the
Lessee’s interest in the leasehold estate by one or more deeds of trust, mortgages or other
security instruments; provided, that the Lessee has first obtained the written approval from
Lessor, which approval shall not be unreasonably withheld or delayed, but no such encumbrance
shall constitute a lien on the fee title to the Leased Premises, and the indebtedness secured
thereby shall at all times be and remain inferior and subordinate to all the conditions, covenants
and obligations of this Lease and to all of the rights of Lessor hereunder.

10.05 Asset-Based Lending. Lessee shall have the right, at any time, to encumber all
or any part of its interest in the inventory or trade fixtures on the Leased Premises with a lien to
secure financing, and Lessor agrees to execute, subject to other provisions of this Lease, such
waiver, subordination, or other agreements as any such asset-based lender may reasonably
request in connection with such financing. Lessee agrees that any such Lessor's waiver shall
include a provision reasonably acceptable to Lesssor to the effect that (i) such asset based lender
shall have the right to remove such financed items from the Leased Premises only during the
term of this Lease and for a period of sixty (60) days after Lessor has given written notice to
such lender that the Lease has been terminated, for any reason; (ii) if such lender undertakes such
removal, such lender shall be obligated to repair, at such lender's expense, any damage to the
Leased Premises or the improvements thereon caused by the removal of any such financed items;
and (iii) if such lender fails to remove such financed items during the term of this Lease, or
within sixty (60) days after receiving written notice from Lessor of the termination of this Lease,
such financed items shall be deemed to have been abandoned by such lender to Lessor.

10.06 Right of Lessor. All mortgages, deeds of trust or other instruments (the
“Mortgages") whereby Lessee mortgages the leasehold estate of Lessee created hereby or any
improvements on the Leased Premises, or encumbers inventory or trade fixtures , shall contain
provisions, (i) requiring the lien holder to give Lessor not less than fifteen (15) days written
notice prior to accelerating the debt of lessee to such Mortgages and/or initiating foreclosure
proceedings under said Mortgages, and (ii) allowing Lessor during such fifteen (15) day notice
period to cure. Lessee's default and prevent said acceleration and/or foreclosure proceedings, and
thereafter at Lessor's option to assume Lessee's position under said mortgages. In the event
Lessor exercises such option to cure, Lessee shall thereafter immediately reimburse Lessor for all
fees, costs, and charges incurred by Lessor in exercising such option and shall pay all fees, costs,
and charges which Lessor may incur as a result of its assumption of Lessee's position.

10.7  Assignment by Lessor. Notwithstanding anything contained in this Lease to the
contrary, Lessor shall have an absolute, unequivocal right to assign or transfer its interest in this
Lease, whether as collateral or absolutely, to any party whatsoever whether or not such party is
related to the Lessor, and the Lessee covenants and agrees that this Lease shall remain in full
force and unaffected by such transfer or assignment. In the event of the transfer or assignment by
Lessor of its interest in this Lease to any party expressly assuming Lessor's obligations under this
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Lease, Lessor shall thereby be released from any further obligations hereunder, and Lessee
agrees to look solely to such successor in interest of Lessor for the performance of such
obligations. Any security given by Lessee to secure performance of Lessee's obligations
hereunder may be assigned and transferred by Lessor to such successor in interest and Lessor
shall thereby be discharged of any further obligations relating thereto.

Article XI
Default and Remedies

11.01 Default. The occurrence of anyone or more of the following events shall
constitute an Event of Default (herein so called) of Lessee under this Lease:

(a) if Lessee fails to pay Annual Rent or any other amount payable by Lessee
hereunder as and when same becomes due and such failure shall continue for
more than fifteen (15) days after Lessor gives Lessee notice of past due rent;

(b) if Lessee attempts to make an un-permitted assignment or sublease of this
Lease;

© if Lessee fails to maintain in force all policies of insurance required by this
Lease and such failure shall continue for more than thirty (30) days after
Lessor gives Lessee notice of such failure;

(d) if any petition is filed by or against Lessee or any guarantor of this Lease
under any present or future section or chapter of the Bankruptcy Code, or
under any similar law or statute of the United States or any state thereof
(which, in the case of an involuntary proceeding, is not permanently
discharged, dismissed, stayed, or vacated, as the case may be, within
ninety (90) days of commencement), or if any order for relief shall be
entered against Lessee or any guarantor of this Lease in any such
proceedings;

(e)  if Lessee becomes insolvent or makes a transfer in fraud of creditors or
makes an assignment for the benefit of creditors;

® if a receiver, custodian, or trustee is appointed for the Premises or for all
or substantially all of the assets of Lessee or of any guarantor of this
Lease, which appointment is not vacated within ninety (90) days following
the date of such appointment;

(g) if Lessee fails to perform or observe any term of this Lease and such
failure shall continue for more than thirty (30) days after Lessor gives
Lessee notice of such failure, or, if such failure cannot be corrected within
such thirty (30) day period, if Lessee does not commence to correct such
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default within said thirty (30) day period and thereafter diligently
prosecute the correction of same to completion within ninety (90) days
after notice is sent by Lessor;

(h)  if Lessee fails to pay any Impositions;

1) if a final judgment for the payment of money in any material amount in
excess of One Million Dollars ($§1,000,000.00) and which is not covered
by any insurance insuring the interest of Lessee shall be rendered against
Lessee, and within sixty (60) days after the entry thereof such judgment
shall not have been discharged or execution thereof stayed pending appeal
or if within sixty (60) days after the expiration of such stay, such judgment
shall not have been discharged; or

G) following commencement of use and operation of the Leased Premises,
abandon the Leased Premises (failure to occupy and operate the Leased
Premises for ten (10) consecutive days, for reasons other than because of
adverse weather conditions, construction or maintenance operations being
performed at the Leased Premises not to exceed ninety (90) calendar days)
natural disaster, acts of war or terrorism or other force majeure reasons,
shall be deemed an abandonment).

11.02 Remedies. Upon the occurrence of any Event of Default, which default remains
uncured after the respective notice period set forth above, Lessor shall have the right, at Lessor's

option, to elect to do anyone or more of the following without further notice or demand to
Lessee.

(a) terminate this Lease, in which event Lessee shall immediately surrender
the Premises to Lessor, and, if Lessee fails to so surrender, Lessor shall
have the right, without notice and without resorting to legal process, to
enter upon and take possession of the Premises and to expel or remove
Lessee and its effects without being liable for prosecution or any claim for
damages therefore; and Lessee shall, and hereby agrees to indemnify
Lessor for all loss and damage which Lessor suffers by reason of such
termination, including without limitation, damages in an amount equal to
the total of (i) the costs of recovering the Premises and all other expenses
incurred by Lessor in connection with Lessee's default; (ii) the unpaid
Annual Rent, plus interest at the Maximum Rate; and (iii) any amounts
unpaid under the Related Agreements.

(b) enter upon and take possession of the Premises without terminating this
Lease and without being liable for prosecution of any claim for damages
therefore, and, if Lessor elects, relet the Premises on such terms as Lessor
deems advisable, in which event Lessee shall pay to Lessor on demand the
cost of repossession, repairing, and altering the Premises for a new Lessee
or Lessees and any deficiency between the rent payable hereunder and the
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rent- paid under such reletting; provided, however, that Lessee shall not be
entitled to any excess payments received by Lessor from such reletting.
Lessor's failure to relet the Premises shall not release or affect Lessee's
liability for rent or for damages; or

(c) enter the Premises without terminating this Lease and without being liable
for prosecution of any claim for damages therefore and maintain the
Premises and repair or replace any damage thereto or do anything for
which Lessee is responsible hereunder. Lessee shall reimburse Lessor
immediately upon demand for any expenses which Lessor incurs in thus
effecting Lessee's compliance under this Lease, and Lessor shall not be
liable to Lessee for any damages with respect thereto.

11.03 No Acceptance of Surrender. No agreement to accept a surrender of the
Premises and no act or omission by Lessor or Lessor's agents during the Term shall constitute an
acceptance or surrender of the Premises unless made in writing and signed by Lessor. No reentry
or taking possession of the Premises by Lessor shall constitute an election by Lessor to terminate
this Lease unless a written notice of such intention is given to Lessee.

11.04 Contractual Lien. In addition to the statutory Lessor's lien, Lessor shall have at
all times a valid security interest to secure payment of all rentals and other sums of money
becoming due hereunder from Lessee, and to secure payment of any damages or loss which
Lessor may suffer by reason of the breach by Lessee of any covenant, agreement or condition
contained herein, and Lessee hereby grants to Lessor a security interest in all goods, wares,
equipment, machinery, fixtures, furniture, improvements and other personal property of Lessee
presently, or which may hereafter be, situated on the Premises, and all proceeds there from.
Upon request by Lessor, Lessee agrees to execute and deliver to Lessor a financing statement in
form sufficient to perfect the security interest of Lessor in the aforementioned property and
proceeds thereof under the provisions of the Uniform Commercial Code (or corresponding state
statute or statutes) in force in the State of Texas, as well as any other state the laws of which
Lessor may at any time consider to be applicable. This Lease, at the election of Lessor, may be
filed and used as a non-standard financing statement. If requested to do so by Lessee, Lessor will
not unreasonably withhold or delay its consent to a subordination of its lien to a purchase money
lien or security interest in favor of a third party providing financing for Lessee's fixtures,
furniture, equipment and used used in the Leased Premises.

11.05 No Waiver. No provision of this Lease shall be deemed to have been waived by
Lessor unless such waiver is in writing and signed by Lessor. Lessor's acceptance of rent
following an Event of Default hereunder shall not be construed as a waiver of such Event of
Default. No custom or practice which may occur or develop between the parties in connection
with the terms of this Lease shall be construed to waive or lessen Lessor's right to insist upon

strict performance of the terms of this Lease, without a written notice thereof to Lessee from
Lessor.

11.06 Rights Cumulative. The rights granted to Lessor in this Article shall be
cumulative of every other right. or remedy provided in this Lease or which Lessor may otherwise
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have at law or in equity or by statute, and the exercise of one or more rights or remedies shall not
prejudice or impair the concurrent or subsequent exercise of other rights or remedies or
constitute a forfeiture or waiver of rent or damages accruing to Lessor by reason of any Event of
Default under this Lease. Lessee agrees to pay to Lessor all costs and expenses incurred by
Lessor in the enforcement of this Lease, including all attorneys' fees incurred in connection with
the collection of any sums due hereunder or the enforcement of any right or remedy of Lessor.

11.07 Dispute Resolution. If a dispute arises with respect to this Lease, the parties to
the dispute shall first attempt to resolve it through direct discussions in the spirit of mutual
cooperation. If the parties' attempts to resolve their disagreements through negotiation fail, the
dispute shall be mediated by a mutually acceptable third-party to be chosen by the disputing
parties within thirty (30) days after written notice by one of them demanding mediation. The
disputing parties shall share the costs of the mediation equally. By mutual agreement the parties
may postpone mediation until each has completed some specified, but limited, discovery about
the dispute. By mutual agreement, the parties may use a nonbinding form of dispute resolution
other than mediation. Any nonbinding dispute resolution process conducted under this Article
shall be confidential within the meaning of Sections 154.053 and 154.073 of the Texas Civil
Practice and Remedies Code and any successor statute thereto. If neither a negotiated settlement
nor mediated resolution is obtained within the time periods provided by this Article, the parties
may pursue any available legal or equitable remedy; provided, however, that this Article shall
not preclude either party from exercising any remedy available to them under this Lease.

Article XII
Warranties

12.01 Lessor's Title. Lessor hereby represents and warrants that it is the owner in fee
simple absolute of the Land, subject to covenants, conditions, restrictions, leases, easements, and
other matters of record.

12.02 Quiet Enjoyment. Lessor covenants and agrees that Lessee, on paying the rent
and other charges herein provided for and observing and keeping the covenants, conditions, and
terms of this Lease on Lessee's part to be kept or performed, shall lawfully and quietly hold,
occupy, and enjoy the Premises during the term of this Lease without hindrance of Lessor or any
person claiming under Lessor.

Article XTIT
Eminent Domain

13.01 Total Taking. If all or substantially all of the Premises is taken under power of
eminent domain (which term as used in this Lease shall include any conveyance in avoidance or
settlement of condemnation or eminent domain proceedings) or other similar proceeding, then
this Lease shall terminate as of the date of taking of possession by the condemning authority.

13.02 Partial Taking. Lessor and Lessee agree that if less than all or substantially all
of the Premises is taken under power of eminent domain or other similar proceeding, then this
Lease shall nevertheless continue in effect as to the remainder of the Premises at a rate equitably
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adjusted by the parties if the Premises is susceptible to efficient and economic occupation and
operation by Lessee. If the Premises is not susceptible to efficient and economic occupation and
operation by Lessee or if the Lessor and Lessee mutually agree within a reasonable time period
following the taking that so much of the Premises has been taken or condemned such that the
Premises is not susceptible to efficient and economic occupation and operation by Lessee, then
in both instances set forth above, this Lease shall terminate upon possession of such portion of
the Premises by the condemning authority.

13.03 Award. If this Lease is not terminated pursuant to section 13.01 or 13.02 above,
Lessee shall promptly upon receipt of the proceeds of the condemnation award restore the
improvements on the Leased Premises, and the condemnation proceeds to which Lessee are
entitled shall be awarded and paid first to cover the costs and expenses for restoring the
remaining portion of the Leased Premises to a condition susceptible to efficient and economic
occupation and operation by Lessee, and any remaining proceeds to which Lessee is entitled
shall be awarded and paid to Lessee, as their interest may appear. Lessee may, but shall not be
required to, expend funds in excess of the amount of any award it receives in order to restore the
remaining portion of the Leased Premises to operation. The City shall have the right to terminate
the Lease if the Lessee fails to restore the Leased Premises. If this Lease is terminated pursuant
to Section 13.01 or 13.02 above, condemnation proceeds to which Lessor and Lessee are entitled
shall be awarded and paid to Lessor and Lessee as their interests may appear.

Article XIV
Lessor’s Right of Access

Lessor (and its agents, employees and contractors) shall have the right to enter the
Premises during normal business hours in order (a) to inspect the Premises and the improvements
thereon, and (b) to confirm that Lessee is complying with all of Lessee's covenants and
obligations under this Lease. Lessor shall not be liable to Lessee for the exercise of Lessor's
rights under this Section, and Lessee hereby waives any claims for damages for any injury or
inconvenience to or interference with Lessee's business, any loss of occupancy or quiet
enjoyment of the Premises, and any other loss occasioned thereby.

Article XV
Advertising

In connection with any advertising or promotional material relative to the Facilities,
Lessee shall use reasonable good faith efforts to include therein the use of the words "Allen,
Texas". In connection therewith, Lessor does hereby grant to Lessee the personal and
nontransferable right and license to use the service mark of the City of Allen in the development
and promotion of the Leased Premises. The right granted to Lessee herein shall not be assigned,
transferred or otherwise conveyed without Lessor's prior written consent. Lessee acknowledges
Lessor's exclusive right, title, and interest in and to the service mark and will not at any time do
or cause to be done any act or thing contesting or in any way impairing or tending to impair any
part of such right, title, and interest. In connection with the use of the service mark, Lessee shall
not in any manner represent that it has any ownership in the service mark or registration thereof,
and Lessee acknowledges that use of the service mark shall not create in Lessee's favor any right,
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title, or interest in or to the service mark, but all uses of the service mark by Lessee shall inure to
the benefit of Lessor. Upon termination of this Lease in any manner provided herein, Lessee will
cease and desist from all use of the service mark in any way (and will at Lessor's request deliver
up to Lessor, or its duly authorized representatives, all material and papers upon which the
service mark appears), and Lessee shall at no time adopt or use, without Lessor's prior written
consent, any word or mark which is likely to be similar to or confusing with the service mark.

Article XVI
Miscellaneous

16.01 Estoppel Certificate. Upon the written request of either party to this Lease, the
other shall execute, acknowledge and deliver to the requesting party, a written statement
certifying: (i) that none of the terms or provisions of this Lease have been changed (or if they
have been changed, stating how they have been changed); (ii) that this Lease has not been
canceled or terminated; (iii) the last date of payment of Minimum Rent, Percentage Rent and
other charges, and the time period covered by such payment; and (iv) that the other party is not
in default under this Lease (or, if the other party is claimed to be in default, stating why). Such
party shall deliver such statement to the party requesting the same within ten (10) days after the
requesting party’s request.

16.02 Independent Covenant. Lessee shall not for any reason withhold or reduce
Lessee's required payments of rental and other charges provided in this Lease, it being agreed
that the obligations of Lessor under this Lease are independent of Lessee's obligations except as
may be otherwise expressly provided. The immediately preceding sentence shall not be deemed
to deny Lessee the ability of pursuing all rights granted it under this Lease or at law; however, at
the direction of Lessor, Lessee's claims in this regard shall be litigated in proceedings separate
from any litigation involving rental claims or other claims by Lessor against Lessee (i.e., each
party may proceed to a separate judgment without consolidation, counterclaim or offset as to the
claims asserted by the other party).

16.03 Lessor's Liability. = Anything contained in this Lease to the contrary
notwithstanding, Lessee agrees that Lessee shall look solely to the estate and property of Lessor
in the Premises for the collection of any judgment or other judicial process requiring the payment
of money by Lessor for any default or breach by Lessor under this Lease. No other assets of
Lessor or officers, agents and employees shall be subject to levy, execution or other judicial
process for the satisfaction of Lessee's claim.

16.04 No Joint Venture. The relationship between Lessor and Lessee at all times shall
remain solely that of Lessor and Lessee and not be deemed a partnership or joint venture.

16.05 Force Majeure. Whenever a period of time is herein prescribed for action to be
taken by Lessor or Lessee (other than payment by Lessee of amounts due under this Lease),
Lessor or Lessee shall not be liable or responsible for, and there shall be excluded from the
computation for any such period of time, any delays due to force majeure, which term shall
include strikes, riots, acts of God, shortages of labor or materials, war, acts of terrorism,
governmental approvals, laws, regulations, or restrictions, or any other cause of any kind
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whatsoever which is beyond the reasonable control of Lessor or Lessee.

16.06 Notice. All rents or other sums, notices, demands, or requests from one party to
another shall be personally delivered or sent by United States mail certified, or registered, return
receipt requested, postage prepaid, to the addresses stated in this Section.

If to Lessor:

City of Allen, Texas

Attn: City Manager

Allen City Hall

305 Century Parkway
Allen Texas 75013
Telephone: 214-509-4100
Facsimile: 214-509-4118

With a copy to:
(which will not constitute notice)

Mr. Peter G. Smith, Esq.

Nichols, Jackson, Dillard, Hager
& Smith, L.L.P.

1800 Lincoln Plaza

500 North Akard

Dallas, Texas 75201

Telephone: (214) 965-9900

Facsimile: (214) 965-0010

If to Lessee:

Blue Sky Sports Center of Allen, LP
Attn: Mr. Peter Brody, President
Blue Sky Allen Management, Inc.,
its General Partner

7801 Main Street

The Colony, Texas 75056
Telephone: (469) 384-3400
Facsimile: (469) 384-3057
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With a copy to:
(which will not constitute notice)

Mr. Greg Bertrand, Esq.

Bertrand Law Firm, P.C.

1278 FM 407, Suite 109
Lewisville, Texas 75077
Telephone: (972) 317-9999
Facsimile: (972) 317-9595

Blue Sky Sports Allen Center, LP

Notice shall be deemed to have been given (i) if by hand delivery, at the time of delivery,
or (i1) if mailed, seventy-two (72) hours after the deposit of same in any United States mail post
office box in the state to which the notice is addressed or ninety-six (96) hours after the deposit
in any post office in the state other than the state to which the notice is addressed, postage paid,
addressed as set forth above. The addresses and addressees for the purpose of this section may be
changed by giving notice of such change in the manner herein provided for giving notice. Unless
and until such written notice is received the last addresses and addressee stated by written notice,
or provided herein if no written notice of change has been sent or received, shall be deemed to
continue in effect for all purposes hereunder.

16.07 Successors and Assigns. This Lease shall be binding upon and inure to the
benefit of the parties hereto and their respective successors and assigns where permitted by this
Lease. The undersigned officers and/or agents of the parties hereto are the properly authorized
officials and have the necessary authority to execute this Lease on behalf of the parties hereto,
and each party hereby certifies to the other that any necessary resolutions or other act extending
such authority have been duly passed and are now in full force and effect.

16.08 Brokerage Fee. Lessee and Lessor each represent and warrant to the other that it
has not entered into any agreement with, or otherwise had any dealings with, any broker or agent
in connection with the negotiation or execution of this Lease which could form the basis of any
claim by any such broker or agent for a brokerage fee or commission, finder's fee, or any other
compensation of any kind or nature in connection herewith, and each party shall, and hereby
agrees to, indemnity and hold the other harmless from all costs (including, but not limited to,
court costs, investigation costs, and attorneys' fees), expenses or liability for commissions or
other compensation claimed by any broker or agent with respect to this Lease which arise out of
any agreement or dealings, or alleged agreement or dealings, between the indemnify party and
any such agent or broker. This provision shall survive the expiration or earlier termination of this
Lease.

16.09 Time of Essence. Time is of the essence of this Lease.

16.10 Governing Law. This Lease shall be construed under and in accordance with the
laws of the State of Texas, and all obligations of the parties created hereunder are performable in
Collin County, Texas. Venue for any action shall be in the State District Court of Collin County,
Texas. The parties agree to submit to the personal and subject matter jurisdiction of said court.
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16.11 Severability. In case of any one or more of the provisions contained in this Lease
shall for any reason be held to be invalid, illegal or unenforceable in any respect, such invalidity,
illegality, or unenforceability shall not affect any other provision hereof and this Lease shall be
construed as if such invalid, illegal, or unenforceable provision had never been contained herein.

16.12 Amendment. No amendment, modification or alteration of the terms hereof shall
be binding unless the same be in writing, dated subsequent to the date hereof and duly executed
by the parties hereto.

16.13 Prior Agreements Superseded. This Lease constitutes the sole and only
agreement of the parties hereto and supersedes any prior understandings or written or oral
agreements between the parties respecting the within subject matter.

16.14 No Waiver. No waiver by Lessor of any default or breach of any covenant,
condition, or stipulation herein contained shall be treated as a waiver of any subsequent default
or breach of the same or any other covenant, conditions, or stipulation hereof.

16.15 Use Clause. Lessee agrees not to use the Leased Premises or any building or
improvement situated upon said Leased Premises, or any part thereof for any use or purpose in
violation of any applicable law, regulation, or ordinance of the United States, the State of Texas
or the City of Allen, Texas, or other lawful authority having jurisdiction over the Leased
Premises.

16.16 Compliance with Laws. Lessee covenants and agrees that it shall comply with
all laws, ordinances, rules and regulations of municipal, state, federal and other agencies or
bodies, including, but not being limited to, environmental laws, having jurisdiction thereof
relating to the Leased Premises and the construction, use, condition or occupancy of any
improvements on the Leased Premises and the use of all personal property used on the Leased
Premises or in or related to the operation of any improvements thereon. Without limiting the
foregoing, Lessee expressly covenants and agrees that all buildings and other improvements
constructed on the Leased Premises shall be constructed in accordance with the building codes
and regulations and inspection procedures imposed by Lessor on similar construction within
Lessor's municipal boundaries.

16.17 Attorney's Fees. In the event Lessor or Lessee breaches any of the terms of this
Agreement whereby the party not in default employs attorneys to protect or enforce its rights
hereunder and prevails, then the defaulting party agrees to pay the other party reasonable
attorney fees so incurred by such other party. Lessee shall reimburse Lessor on demand for all
reasonable fees and expenses (including attorneys’ fees) which it incurs in connection with the
seeking and obtaining of permits and approvals required of Lessor hereunder. Lessor or its
attorney shall advise Lessee in advance of incurring such fees or expenses, of the approximate
amount of said fees or expenses and shall obtain Lessee's approval for said expenditures before
incurring same.
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16.18 Further Documents. Lessor agrees that it will from time to time and at any
reasonable time execute and deliver to Lessee such other and further instruments and assurances
as Lessee may reasonably request approving, ratifying, and confirming this Lease and the
leasehold estate created hereby and certifying that the same is in full force and effect and that no
default on the part of Lessee exists, or if any such default does exist, Lessor shall specify in said
certificate each such default. Without limiting the generality of the foregoing, Lessor
acknowledges that Lessee intends to obtain third party financing with respect to the construction,
operation and maintenance of improvements on the Leased Premises and, in connection
therewith, Lessor agrees with Lessee to in good faith consider amendments to, or modifications
of, this Lease as may reasonably be required in order to facilitate all such third-party financing,

16.19 Exhibits and Recitals. The exhibits and recitals to this Lease are incorporated
herein.

16.20 Lessee Representations. The Lessee represents and covenants that: (i) Lessee is
a duly organized and validly existing limited partnership under the laws of the State of Texas and
has the power and authority to transact the business in which it is now engaged or proposed to
engage; (iii) Lessee has the power and authority to execute, deliver and carry out the terms and
provisions of this Lease and all other instruments to be executed and delivered by the Lessee in
connection with its obligations hereunder; (iv) the execution, delivery, and performance by the
Lessee of this Agreement have been duly authorized by all requisite action by the Lessee, and
this Agreement is a valid and binding obligation of the Lessee enforceable in accordance with its
respective terms, except as may be affected by applicable bankruptcy or insolvency laws
affecting creditors’ rights generally; (v) the Lessee is not in default in the performance,
observance or fulfillment of any of the obligations, covenants or conditions contained in any
evidence of indebtedness of the Lessee or contained in any instrument under or pursuant to
which any such evidence of indebtedness has been issued or made and delivered; (vi) neither the
execution and delivery of this Lease, nor the consummation of the transactions herein
contemplated, will conflict with or result in a breach of or default under (1) any terms, conditions
or provisions of any agreement or instrument (A) to which the Lessee is now a party or is
otherwise bound, or (B) to which any of its properties or other assets is subject; (2) any order or
decree of any court or governmental instrumentality; or (3) any arbitration award, franchise, or
permit; and (vi) the Lessee is not a party to any litigation or threatened litigation or otherwise
bound by any agreement or instrument or subject to any other restriction or any judgment, order,
writ, injunction, decree, award, rule or regulation which could reasonably be expected to
materially and adversely affect the Lessee’s ability to perform its obligations under this
Agreement.

(Signature Page to Follow)
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, 2009.

CITY OF ALLEN, TEXAS

By:

Peter H. Vargas, City Manager

Peter G. Smith, City Attorney

EXECUTED this day of

, 2009

Lessee:
Blue Sky Sports Allen Center, LP

By:  Blue Sky Allen Management, Inc.,
its General Partner

By:

Peter Brody, President
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Exhibit “A”
Legal Description of the Land
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CITY OF ALLEN, TEXAS, in Collin County, Texas, herein called

. ) Grantee,
of the County of Collin State of © Texas all that certain

lot, tract or parcel of land lying and being situated in Collin County,
Texas, described as follows, to-wit:

BEING a tract of land situated in the David Wetsel Survey, Abstract #977,
Collin County, Texas, and also being a part of a 148.801 acre tract
conveyed to Allen Land Company, recorded in Vol. 683, on page 787, of the

Deed Records of Collin County, Texas, and being more particularly
described as follows:

BEGINNING}ét’a point in the East line of the said David Wetsel Survey,
Abstr;c? #977, at its! intersection with the cutback widening for Farm-
to-Market Road No. 2170, ( a 90' R.O.W.) ah iron stake for corner;

) -0 . .
THENCE, S. 0 14' E, a distance of 389.44 feet to an iron stake for
~corner;

THENCE, N. 89° 26' W, a distance of 940.00 feet to an iron stake for
corner;

THENCE, N. 510 58' W, a distance of 23.80 feet to an iron stake for
corner;

THENCE, N. 14° 30" W, a distance of 111.75 feet to an iron stake for
corner;

THENCE, N. 6° 50" 15" W, a distance of 29.74 feet to an iron stake for
corner; ‘

THENCE, N. 0°49' 30" E, a distance of 314.50 feet to a point on the South
line of said Farm—-to-Market Road No. 2170, an iron stake for
corner;

THENCE, along the said Farm-to-Market Road No. 2170 South line, the
following: |
s. 89° 10' 30" E, a distance of 342.33 feet to the beginning of %
a curve to the Right having a central angle of 29 20' 30" and a
radius of 5,219.26 feet, an iron stake for corner; '
Along said curve to the Right, a distance of 213.31 feet to the
end of said curve, an iron stake for corner:
S. 86° 50° E, a distance of 352.74 feet to a concrete R.O.W.
marker for corner;
s. 41° 35' E, a distance of 69.96 feet to a concrete R.O.W.
marker for corner;
S. 850 21' E, a distance of 30.1l1 feet to the PLACE OF BEGINNING

AND CONTAINING 10.269 acres, of which 0.269 acres is in a County Road,

LEAVING a net area of 10.00 acres.
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Exhibit “B’
Concept Plan
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I CITY COUNCILAGENDA COMMUNICATION |

AGENDA DATE: Tuesday, January 27, 2009
SUBJECT: Authorize the City Manager to Execute a
Professional Services Agreement with

Solutions for Local Control, LLC in the
Amount of $3,000 per Month for Legislative
Consulting Services

STAFF RESOURCE: Peter H. Vargas, City Manager
PREVIOUS COUNCIL ACTION: None
ACTION PROPOSED: Authorize Execution of a Professional

Services Agreement

BACKGROUND

Former Representative Fred Hill was elected to serve as a member of the Texas House of
Representatives beginning with the 71st Session in 1989 through the 80th Session ending in
2008. During his tenure, Representative Hill received many awards relating to local
governments including being named Legislator of the Year six different times.

Mr. Hill has set up a corporation entitled Solutions for Local Control, LLC. He is limiting his
services to local government issues and issues of transportation and taxation. These are the
areas that he focused upon during his twenty years in the legislature.

Each legislative session, hundreds of bills are introduced that affect cities. Most of them
restrict the operations of cities in one way or another. Our citizens have been very fortunate to
have had Mr. Hill represent the interests of Texas Cities in the State Legislature. The City of
Allen needs someone with legislative history to serve as an advocate representing our best
interests. Someone with Mr. Hill's experience will be very advantageous for our community.

BUDGETARY IMPACT

The Consultant will receive $3,000 monthly for the duration of the one-year agreement unless
cancelled by either party. In addition to the professional fee, the City agrees to reimburse
Consultant for necessary and reasonable, itemized out-of-pocket expenses requested and
approved in advance by the City.
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STAFF RECOMMENDATION

Staff recommends approval of the agreement.

MOTION

I make a motion to authorize the City Manager to execute a one-year professional services
agreement with Solutions for Local Control, LLC in the amount of $3,000 per month for
legislative consulting services.

ATTACHMENT

Awards and Legislative Assignments
Introduction Letter
Agreement



Representative Fred Hill

Awards relating to local governments
Texas Municipal League

Texas Municipal League Hall of Fame
(Awarded only four times in its history)

Legislator of the Year 2003
Legislator of the Year 1997
Outstanding Legislator 1995
Outstanding Legislator 1993

Texas Association of Counties
Watch Dog Award 2005

(Awarded only 3 times in its history)
Friend of County Government 2005
Legislator of the Year 2007

Texas Police Chiefs Association
Legislator of the Year 1995

Most Valuable Player of 79"
Legislative Session-Capitol Insider
Top Ten Best Legislators of 79™
Legislative Session-Texas Monthly

Elective Offices Held

Texas House of Representatives
80" session  2006-2008
79" session  2005-2006
78" session  2003-2005
77" session  2001-2003
76" session  1999-2001
75" session  1997-1999
74" gession  1995-1997
73" session  1993-1995
72™ session  1991-1993
71% session  1989-1991

Richardson Independent School
District Board of Trustees
1983-1989

Item # 9
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Legislative Committee Assignments

80" session: Chairman, Committee on
Local Government Ways and Means
Member, Committee on Transportation
Member, Legislative Budget Board

79" session: Chairman, Committee on
Local Government Ways and Means
Member, Committee on Transportation
Member, Legislative Budget Board

78™ session: Chairman, Committee on
Local Government Ways and Means
Member, Committee on Transportation
Member, Legislative Budget Board

77™ session: Member, Committee on
Urban Affairs
Member, Committee on Transportation

76™ session: Chairman, Committee on
Urban Affairs
Member, Committee on Transportation

75™ session: Chairman, Committee on
Urban Affairs
Member, Committee on Transportation

74™ session: Chairman, Committee on
Urban Affairs

Member, Committee on Transportation

73" session: Chairman, Committee on
Urban Affairs

72" session: Member, Higher Education

71% session: Member, Judicial Affairs
Member, State & Cultural Resources
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Solutions for Local Control, LLC

January 3, 2009

City of Allen
305 Century Parkway
Allen, Texas 75013

Attn: Mr. Peter Vargas
City Manager

Dear Peter,

Thank you for allowing me to submit this agreement for your consideration as your
legislative consultant. This letter to you and accompanying agreement, upon your
acceptance, will set forth our mutual understanding regarding the terms of engagement
for the performance of legislative consulting for the City of Allen.

You will notice that I have set up a limited liability corporation entitled Solutions for
Local Control, LLC. I think this entity will best describe the goal of what I hope to
accomplish. I am limiting my services to local government issues and issues of
transportation and taxation. These are the areas that [ have focused upon during my
twenty years in the legislature and am known for among my legislative colleagues.

I have carefully considered my fee, the term of the agreement and the termination clause.
I realize that most who offer similar services demand an amount that is considerably
higher. It is not my intention to denigrate the value of my services but, I think I can give
you the type of representation that you desire for a relatively modest fee. I am requesting
that the agreement we have be based upon a two year period. The reason for this is that
even though the legislature is in session only 140 days during the odd numbered years,
the activities of state government go forward twelve months out of the year. There will be
decisions taking place in state agencies that you will want to be alerted to as well as
interim committees of the legislature that will meet periodically through out the months
following the regular session. There is always also the possibility that there will be
special sessions of the legislature. I will provide you representation throughout all of
these times.
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Solutions for Local Control, LLC Page 2

As to the term of the agreement as stated above, it is written as a two year commitment
but, [ want to assure you that if my services are not up to the standards that you require or
that your circumstances change I am quite willing to void our agreement with sixty days
written notice by either party. [ want to be a valuable member of your team and if at any
time you do not share that feeling it would be inappropriate for us to continue under this
agreement.

Over my years in the legislature I have developed an admiration for the work done by our
local governments and appreciate the skills needed by you to do a difficult but, necessary
job for your community. It is an honor for me to represent the City of Allen. I look

forward to beginning our relationship as soon as possible. I pledge to you my best efforts.

Thank you for giving me this extraordinary opportunity.

Sincerely,

Fred Hill
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AGREEMENT

This Agreement is made on this the 1st day of February, 2009, by and between Solutions
for Local Control, LLC (“Consultant”) and the City of Allen (“City”). The two parties
agree as follows:

TERMS
This Agreement is effective from February 1, 2009, through January 31, 2010.

SERVICES
The parties agree that the Consultant shall perform the following services:

1. Assist the City in developing political and legislative strategies to achieve its
goals;

2. Assist in communicating the position of the City to the legislative and executive
branches of Texas government, interested parties and the public;

3 Represent the City during meetings, hearings and negotiating sessions involving
the executive or legislative branches of Texas government regarding issues of
importance to the City;

4 Assist the City in working with elected officials and members and staff persons of
the Texas House of Representatives and Texas Senate in passing or amending
legislation favorable to the City or in defeating legislation deemed harmful to the
goals of the City;

5 Monitor and represent the City during interim legislative studies or interim
committee meetings; and

6 Provide routine status reports to the City regarding the items outlined above.

FEES

For services rendered under this Agreement, the City agrees to pay Consultant the sum of
$3,000 monthly for the duration of this agreement unless cancelled by either party, and
payable on the 3rd day of each calendar month beginning February 1, 2009. The fee shall
be made to Fred Hill, 909 N. Waterview Drive, Richardson, Texas, 75080, and deposited
electronically to the account of the Consultant on or about the first of each month.
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For purposes of reporting as defined by the rules of the Texas Ethics Commission the
amount of the monthly retainer paid to Consultant that is being paid for lobby activities,
the Consultant believes 35% (thirty-five percent) will be a reasonable estimate of the
monthly retainer attributable to “lobby activities.”

EXPENSES

In addition to the professional fee, the City agrees to reimburse Consultant for necessary
and reasonable, itemized out-of-pocket expenses requested and approved in advance by
City. Expenses may include travel, lodging and business meals incurred on behalf of the
City and at its request. Such itemized expenses, with corresponding paid receipts, shall
be paid separately and shall be reviewed and approved by the City, prior to payment.
Such expenses do not include the normal office functions or daily expenses of the
Consultant in the course of his functions in Austin representing the interests of the
City.

CONFLICTS OF INTEREST

Consultant will comply with all relevant state laws regarding ethics and lobbying,
including immediately notifying the City in the event a conflict of interest arises and
resolving any conflict.

REGISTRATION REQUIREMENTS

Texas ethic laws require Consultant to disclose his representation of the City and to
report certain monies paid for some of the activities to be conducted under this contract.
Consultant will comply with all rules regarding such disclosure and shall communicate
with the City prior to filing such disclosures. In addition, if the Consultant performs any
lobbying for the City with any local jurisdiction, it is the responsibility of the Consultant
to properly register and comply with all local lobbying ordinances.

Consultant agrees not to engage in any activity on behalf of the City, which is contrary to
any federal, state, or local law or regulation. Furthermore, Consultant agrees not to make
or offer any gifts or gratuities to any public official on behalf of the City.

INDEPENDENT CONTRACTOR RELATIONSHIP

It is understood by the parties that Consultant is an independent contractor for the
purposes of any federal and/or state laws including tax laws, and that Consultant is not in
any way an employee, full- or part-time, of the City.
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TERMINATION

It is agreed and fully understood that the City may, at its option and without prejudice to
any other remedy it may be entitled to at law or in equity, cancel or terminate this
agreement upon sixty (60) days written notice to Consultant. Consultant shall be
compensated in accordance with the terms of this contract for all services that City shall
be obligated to pay for any work performed in accordance with this agreement. City shall
not be obligated to pay for any work which is not submitted in compliance with the terms
of this agreement. Consultant shall deliver all original source documents belonging to
City immediately after notice of termination of this agreement has been received by
Consultant. The City may also terminate this contract with thirty (30) days notice if
termination is caused due to a conflict of interest that cannot be resolved to the City’s
satisfaction.

It is agreed and fully understood that the Consultant may, at its option and without
prejudice to any other remedy it may be entitled to at law or in equity, cancel or terminate
this agreement upon sixty (60) days written notice to City.

City of Allen

Peter H. Vargas Date
City Manager

Consultant

Fred Hill Date

On behalf of Solutions for
Local Control, LL.C
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AGENDA DATE: Tuesday, January 27, 2009

SUBJECT: HVAC Replacement at Chase Oaks Golf
Course Club House

STAFF RESOURCE: Tim Dentler, Director of Parks and Recreation
Brian Bristow, Assistant Director of Parks and
Recreation

PREVIOUS COUNCIL ACTION: None

ACTION PROPOSED: Award bid and authorize the City Manager to

execute a contract with Criterion Contractors,
Inc. for replacing the HVAC units at the
Chase Oaks Golf Course Club House and
establish a project budget of $69,438

BACKGROUND

In the Fall of 2007, two HVAC units failed at the Chase Oaks Course Club House. In order to
repair these units, the condenser coils would need to be replaced. The cost of replacing the coils
would exceed the cost of new units because of the age of the existing units (25+years). The
justification of full replacement of the units is supported by the fact that the units are at the end
of their life span and replacement parts are increasingly difficult to obtain. The units are being
replaced with "13 SEER" (an energy efficiency rating) units which are more energy efficient,
and should reduce the energy consumption.

Staff hired engineer Joe Hill, P.E. to assist in preparing bid documents and plans to assure that
the equipment would meet the needs of the building and that the weight of the new equipment

would not be a concern on the building.

On January 8, 2009, three bids were received for the replacement of the HVAC units.

Contractor Warranty period Bid
Criterion Contractors, Inc. One Year $57,865.00
HVAC Building Services, Inc. One Year $72,116.98
Berger Engineering One Year $73,859.00

Item # 10



Project Budget

Based on the lowest qualified bid received and a contingency fund to cover minor costs that
may arise during the progress of the work, staff recommends the following project construction
budget:

Criterion Contractors, Inc.

Base bid Construction: $ 57.865.00
Contingency (+/- 20% of Base Bid) $ 11,573.00
TOTAL Proposed Budget $ 69,438.00
BUDGETARY IMPACT

Funds in the amount of $69,438 are identified in the Golf Course Fund for the proposed budget
as outlined.

STAFF RECOMMENDATION

Staff recommends approval of a contract with Criterion Contractors Inc. for the replacement of
HVAC units at chase Oaks Golf Course Club House.

MOTION

I make a motion to award bid and authorize the City Manager to execute a contract with
Criterion Contractors, Inc. for replacing the HVAC units at the Chase Oaks Golf Course
Club House and Establish a Project Budget of $69,438.00.

ATTACHMENT

HVAC Contract

Item # 10
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CITY OF ALLEN, TEXAS

STANDARD FIXED PRICE
AGREEMENT

City of Allen

Parks and Recreation Department
301 Century Parkway

One Allen Civic Plaza

Allen, Texas 75013
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City of Allen, Texas

This Agreement is made by and between the City of Allen, Texas, a home-rule municipality (hereinafter
referred to as the "Owner") and Criterion Contractors, Inc. hereinafter referred to as the "Contractor") for the
construction of HVAC System Replacement at Chase Oaks Golf Course Club House (hereinafter referred to as the

"Project"), the Owner and the Contractor hereby agreeing as follows:

ARTICLE1

THE CONTRACT AND THE CONTRACT

DOCUMENTS
1.1 THE CONTRACT
1.1.1 The Contract between the Owner and

the Contractor, of which this Agreement is a part,
consists of the Contract Documents. It shall be
effective on the date this Agreement is executed by the
last party to execute it.

1.2. THE CONTRACT DOCUMENTS

1.2.1 The Contract Documents consist of this
Agreement, the Requirements and Instructions to
Bidders, the Specifications, the Drawings, all Change
Orders and Field Orders issued hereafter, any other
amendments hereto executed by the parties hereafter,
together with the following (if any):

Addenda No. 1 -12/16/08
Addenda No. 2 —12/17/08
Addenda No. 3 — 12/19/08
Addenda No. 4 — 12/22/08
Addenda No. 5 - 01/06/09

Documents not enumerated in this Paragraph 1.2.1 are
not Contract Documents and do not form part of this
Contract.

1.3 ENTIRE AGREEMENT

1.3.1 This Contract, together with the
Contractor's performance and payment bonds for the
Project, all General Conditions, Special Conditions,
Plans and Specifications, and Addenda attached
thereto, constitute the entire and exclusive agreement
between the Owner and the Contractor with reference
to the Project. Specifically, but without limitation,
this Contract supersedes any bid documents and all
prior written or oral communications, representations
and negotiations, if any, between the Owner and
Contractor not expressly made a part hereof.

1.4 NO PRIVITY WITH OTHERS

1.4.1 Nothing contained in this Contract shall
create, or be interpreted to create, privity or any other
contractual agreement between the Owner and any
person or entity other than the Contractor.

1.5 INTENT AND INTERPRETATION

1.5.1 The intent of this Contract is to require
complete, correct and timely execution of the Work.
Any Work that may be required, implied or inferred
by the Contract Documents, or any one or more of
them, as necessary to produce the intended result shall
be provided by the Contractor for the Contract Price.

1.52 This Contract is intended to be an
integral whole and shall be interpreted as internally
consistent. What is required by any one Contract
Document shall be considered as required by the
Contract.

1.53 When a word, term or phrase is used in
this Contract, it shall be interpreted or construed, first,
as defined herein; second, if not defined, according to
its generally accepted meaning in the construction
industry; and third, if there is no generally accepted
meaning in the construction industry, according to its
common and customary usage.

154 The words "include", "includes", or
"including", as used in this Contract, shall be deemed
to be followed by the phrase, "without limitation".

1.5.5 The specification herein of any act,
failure, refusal, omission, event, occurrence or
condition as constituting a material breach of this
Contract shall not imply that any other, non-specified
act, failure, refusal, omission, event, occurrence or
condition shall be deemed not to constitute a material
breach of this Contract.

1.5.6 Words or terms used as nouns in this
Contract shall be inclusive of their singular and plural
forms, unless the context of their usage clearly
requires a contrary meaning.
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1.5.7 The Contractor shall have a continuing
duty to read, carefully study and compare each of the
Contract Documents, the Shop Drawings, the Product
Data, and any Plans and Specifications, and shall give
written notice to the Owner of any inconsistency,
ambiguity, error or omission which the Contractor
may discover with respect to these documents before
proceeding with the affected Work. The issuance, or
the express or implied approval by the Owner or the
Architect of the Contract Documents, Shop Drawings
or Product Data shall not relieve the Contractor of the
continuing duties imposed hereby, nor shall any such
approval be evidence of the Contractor's compliance
with this Contract. The Owner has requested the
Architect to only prepare documents for the Project,
including the Drawings and Specifications for the
Project, which are accurate, adequate, consistent,
coordinated and sufficient for construction.
HOWEVER, THE OWNER MAKES NO
REPRESENTATION OR WARRANTY OF ANY

NATURE WHATSOEVER TO THE
CONTRACTOR CONCERNING SUCH
DOCUMENTS. By the execution hereof, the

Contractor acknowledges and represents that it has
received, reviewed and carefully examined such
documents, has found them to be complete, accurate,
adequate, consistent, coordinated and sufficient for
construction, and that the Contractor has not, does not,
and will not rely upon any representation or warranties
by the Owner concerning such documents as no such
representation or warranties have been or are hereby
made. Further, the Contractor represents and warrants
that it has had a sufficient opportunity to inspect the
Project site and assumes any and all responsibility for
inadequacies or ambiguities in the plans, drawings or
specifications as well as for latent conditions of the
site where the work is to be performed.

1.5.8 As between numbers and scaled
measurements on the Drawings and in the Design, the
numbers shall govern, as between larger scale and
smaller scale drawings, the larger scale shall govern.

1.59 Neither the organization of any of the
Contract Documents into divisions, sections,
paragraphs, articles, (or other categories), nor the
organization or arrangement of the Design, shall
control the Contractor in dividing the Work or in
establishing the extent or scope of the Work to be
performed by Subcontractors.

1.6 OWNERSHIP OF
CONTRACT DOCUMENTS
1.6.1 The Contract Documents, and each of

them, shall remain the property of the Owner. The
Contractor shall have the right to keep one record set

of the Contract Documents upon completion of the
Project; provided, however, that in no event shall
Contractor use, or permit to be used, any or all of such
Contract Documents on other projects without the
Owner's prior written authorization.

ARTICLE 11
THE WORK

2.1 The Contractor shall perform all of the
Work required, implied or reasonably inferable from,
this Contract.

2.2 WORK

2.2.1 The term "Work" shall mean whatever
is done by or required of the Contractor to perform
and complete its duties under this Contract, including
the following: construction of the whole or a
designated part of the Project; furnishing of any
required surety bonds and insurance, and the provision
or furnishing of labor, supervision, services, materials,
supplies, equipment, fixtures, appliances, facilities,
tools, transportation, storage, power, permits and
licenses required of the Contractor, fuel, heat, light,
cooling and all other utilities as required by this
Contract. ~ The Work to be performed by the
Contractor is generally described as follows:

Replacement of rooftop HVAC units at the
Chase Oaks Golf Course Club House (City of
Allen Bid No. 2009-11-49).

222 The Contractor shall be responsible for
paying for and procuring all materials and labor and
furnishing all services necessary or appropriate for the
full performance of the Work and the for the full
completion of the Project. All materials shall be new
and materials and workmanship shall be of good
quality. Upon request, the Contractor shall furnish
satisfactory proof of the type, kind, and quality of
materials.

ARTICLE III
CONTRACT TIME
31 TIME AND LIQUIDATED DAMAGES
3.1.1 The Contractor shall commence the

Work within 10 days of receipt of a written Notice to
Proceed, and shall achieve Substantial Completion of
the Work no later than 20 calendar days from the
date specified in the Notice to Proceed. The parties
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acknowledge that time is of the essence in the
performance of the terms of this Contract. The term
“calendar days” shall mean any and all days of the
week or month, no days being excepted. It is
contemplated by the parties that the progress of the
Work may be delayed by certain conditions beyond
the control of the parties; these delays have been
contemplated by the parties and considered in the time
allotted for performance specified herein and includes,
but is not limited to delays occasioned on account of
adverse  weather, temporary unavailability of
materials, shipment delays, and the presence and
potential interference of other contractors who may be
performing work at the Project site unrelated to this
agreement.

The number of calendar days from the date on which
the Work is permitted to proceed, through the date set
forth for Substantial Completion, shall constitute the
"Contract Time".

3.12 The Contractor shall pay the Owner the
sum of $240 for each and every calendar day of
unexcused delay in achieving Substantial Completion
beyond the date set forth herein for Substantial
Completion of the Work. Any sums due and payable
hereunder by the Contractor shall be payable, not as a
penalty, but as liquidated damages representing an
estimate of delay damages likely to be sustained by
the Owner, estimated at or before the time of
executing this Contract. When the Owner reasonably
believes that Substantial Completion will be
inexcusably delayed, the Owner shall be entitled, but
not required, to withhold from any amounts otherwise
due the Contractor an amount then believed by the
Owner to be adequate to recover liquidated damages
applicable to such delays. If and when the Contractor
overcomes the delay in achieving Substantial
Completion, or any part thereof, for which the Owner
has withheld payment, the Owner shall promptly
release to the Contractor those funds withheld, but no
longer applicable, as liquidated damages.

3.1.3 No claim shall be made by the
Contractor to the Owner, and no damages, costs or
extra compensation shall be allowed or paid by the
Owner to the Contractor for any delay or hindrance
from any cause in the progress or completion of the
Work or this Contract. The Contractor’s sole remedy
in the event of any delay or hindrance shall be to
request time extensions by written change orders as
provided for hereinafter. Should the Contractor be
delayed by an act of the Owner, or should the Owner
order a stoppage of the Work for sufficient cause, an
extension of time shall be granted by the Owner by
written authorization upon written application, which
extension shall not be unreasonably denied, to
compensate for the delay.

3.14 The Owner shall have the authority to
suspend the Work wholly or in part for such period or
periods of time as it may deem appropriate due to
unsuitable conditions considered unfavorable for the
proper prosecution of the Work or for the failure of
the Contractor to carry out instructions from the
Owner or Owner’s representative. During any period
in which the Work is stopped or during which any of
the Work is not actively in progress for any reason,
Contractor shall properly protect the site and the Work
from damage, loss or harm.

3.2 SUBSTANTIAL COMPLETION

3.2.1 "Substantial Completion" shall mean
that stage in the progression of the Work when the
Work is sufficiently complete in accordance with this
Contract that the Owner can enjoy beneficial use or
occupancy of the Work and can utilize the Work for
its intended purpose, even though minor
miscellaneous work and/or adjustment may be
required.

33 TIME IS OF THE ESSENCE
33.1 All limitations of time set forth in the

Contract Documents are of the essence of this
Contract.

ARTICLE 1V
CONTRACT PRICE
4.1 THE CONTRACT PRICE
4.1.1 The Owner shall pay, and the

Contractor shall accept, as full and complete payment
for all of the Work required herein, the fixed sum of

$57,865.00 (Fifty-seven thousand eight hundred
sixty-five dollars and no/100 cents).

The sum set forth in this Paragraph 4.1 shall constitute
the Contract Price which shall not be modified except
by written Change Order as provided in this Contract.

ARTICLE V
PAYMENT OF THE CONTRACT PRICE

5.1 SCHEDULE OF VALUES
5.1.1 Within ten (10) calendar days of the

effective date hereof, the Contractor shall submit to
the Owner and to the Architect a Schedule of Values
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allocating the Contract Price to the various portions of
the Work. The Contractor's Schedule of Values shall
be prepared in such form, with such detail, and
supported by such data as the Architect or the Owner
may require to substantiate its accuracy.  The
Contractor shall not imbalance its Schedule of Values
nor artificially inflate any element thereof. The
violation of this provision by the Contractor shall
constitute a material breach of this Contract. The
Schedule of Values shall be used only as a basis for
the Contractor's Applications for Payment and shall
only constitute such basis after it has been
acknowledged and accepted in writing by the
Architect and the Owner.

5.2 PAYMENT PROCEDURE

5.2.1 The Owner shall pay the Contract Price
to the Contractor as provided below.

522 PROGRESS PAYMENTS - Based upon the
Contractor's Applications for Payment submitted to
the Architect and upon Certificates for Payment
subsequently issued to the Owner by the Architect, the
Owner shall make progress payments to the
Contractor on account of the Contract Price.

523 On or before the 25th day of each month
after commencement of the Work, the Contractor shall
submit an Application for Payment for the period
ending the 15th day of the month to the Architect in
such form and manner, and with such supporting data
and content, as the Owner or the Architect may
require. Therein, the Contractor may request payment
for ninety percent (90%) of that portion of the
Contract Price properly allocable to Contract
requirements properly provided, labor, materials and
equipment properly incorporated in the Work, less the
total amount of previous payments received from the
Owner. Such Application for Payment shall be signed
by the Contractor and shall constitute the Contractor's
representation that the Work has progressed to the
level for which payment is requested in accordance
with the Schedule of Values, that the Work has been
properly installed or performed in full compliance
with this Contract, and that the Contractor knows of
no reason why payment should not be made as
requested. Thereafter, the Architect will review the
Application for Payment and may also review the
Work at the Project site or elsewhere to determine
whether the quantity and quality of the Work is as
represented in the Application for Payment and is as
required by this Contract. = The Architect shall
determine and certify to the Owner the amount
properly owing to the Contractor. The Owner shall
make partial payments on account of the Contract
Price to the Contractor within thirty (30) days
following the Architect's receipt and approval of each

Application for Payment. The amount of each partial
payment shall be the amount certified for payment by
the Architect less such amounts, if any, otherwise
owing by the Contractor to the Owner or which the
Owner shall have the right to withhold as authorized
by this Contract. The Architect's certification of the
Contractor's Application for Payment shall not
preclude the Owner from the exercise of any of its
rights as set forth in Paragraph 5.3 herein below.

524 The Contractor warrants that title to all
Work covered by an Application for Payment will
pass to the Owner no later than the time of payment.
The Contractor further warrants that upon submittal of
an Application for Payment, all Work for which
payments have been received from the Owner shall be
free and clear of liens, claims, security interest or
other encumbrances in favor of the Contractor or any
other person or entity whatsoever.

5.2.5 The Contractor shall promptly pay each
Subcontractor out of the amount paid to the Contractor
on account of such Subcontractor's Work, the amount
to which such Subcontractor is entitled. In the event
the Owner becomes informed that the Contractor has
not paid a Subcontractor as herein provided, the
Owner shall have the right, but not the duty, to issue
future checks in payment to the Contractor of amounts
otherwise due hereunder naming the Contractor and
such Subcontractor as joint payees. Such joint check
procedure, if employed by the Owner, shall create no
rights in favor of any person or entity beyond the right
of the named payees to payment of the check and shall
not be deemed to commit the Owner to repeat the
procedure in the future.

5.2.6 No progress payment, nor any use or
occupancy of the Project by the owner, shall be
interpreted to constitute an acceptance of any Work
not in strict accordance with this Contract.

53 WITHHELD PAYMENT

5.3.1 The Owner may decline to make
payment, may withhold funds, and, if necessary, may
demand the return of some or all of the amounts
previously paid to the Contractor, to protect the Owner
from loss because of:

(a)  defective Work not remedied by the
Contractor nor, in the opinion of the
Owner, likely to be remedied by the
Contractor;

(b)  claims of third parties against the Owner
or the Owner's property;
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(c)  failure by the Contractor to pay
Subcontractors or others in a prompt
and proper fashion;

(d)  evidence that the balance of the Work
cannot be completed in accordance with
the Contract for the unpaid balance of
the Contract Price,

(e)  evidence that the Work will not be
completed in the time required for
substantial or final completion;

® persistent failure to carry out the Work
in accordance with the Contract;

(g)  damage to the Owner or a third party to
whom the Owner is, or may be, liable.

In the event that the Owner makes
written demand upon the Contractor for amounts
previously paid by the Owner as contemplated in this
Subparagraph 5.3.1, the Contractor shall promptly
comply with such demand. The Owner shall have no
duty to third parties to withhold payment to the
Contractor and shall incur no liability for a failure to
withhold funds.

5.4 UNEXCUSED FAILURE TO PAY

54.1 If within fifteen (15) days after the date
established herein for payment to the Contractor by
the Owner, the Owner, without cause or basis
hereunder, fails to pay the Contractor any amount then
due and payable to the Contractor, then the Contractor
may after ten (10) additional days' written notice to the
Owner and the Architect, and without prejudice to any
other available rights or remedies it may have, stop the
Work until payment of those amounts due from the
Owner have been received. Late payments shall not
accrue interest or other late charges.

5.5 SUBSTANTIAL COMPLETION

5.5.1 The Contractor shall at all times keep the
work area, including storage areas, free from
accumulations of waste materials, and free from
overgrown ground vegetation (grass, shrubs, trees).
After completing the work and before final inspection,
the Contractor shall:

(1) remove from the premises all
scaffolding, equipment, tools, and
materials  (including  rejected
materials), that are not the property
of the City of Allen and all rubbish
caused by its work;

(2) mow the grass, trim all ground
vegetation, reseed and/or resod all
areas where ground cover and/or
existing vegetation was damaged or
destroyed by the work performed
and leave the work area in a clean,
neat, and orderly condition
satisfactory to the Contracting
Officer;

(3) perform all specified tests; and,

(4) deliver the installation in complete
and operating condition.

552 When the Contractor believes that the
Work is substantially complete, the Contractor shall
submit to the Architect a list of items to be completed
or corrected. When the Architect on the basis of an
inspection determines that the Work is in fact
substantially complete, it will prepare a Certificate of
Substantial Completion which shall establish the date
of  Substantial Completion, shall state the
responsibilities of the Owner and the Contractor for
Project security, maintenance, heat, utilities, damage
to the Work, and insurance, and shall fix the time
within which the Contractor shall complete the items
listed therein. Guarantees required by the Contract
shall commence on the date of Substantial Completion
of the Work. The Certificate of Substantial
Completion shall be submitted to the Contractor for
their written acceptance of the responsibilities
assigned to them in such certificate.

Upon Substantial Completion of the Work, and
execution by both the Owner and the Contractor of the
Certificate of Substantial Completion, the Owner shall
pay the Contractor an amount sufficient to increase
total payments to the Contractor to one hundred
percent (100%) of the Contract Price less three
hundred percent (300%) of the reasonable cost as
determined by the Owner and the Architect for
completing all incomplete Work, correcting and
bringing into conformance all defective and
nonconforming Work, and handling all unsettled
claims.

5.6 COMPLETION AND FINAL PAYMENT

5.6.1 When all of the Work is finally
complete and the Contractor is ready for a final
inspection, it shall notify the Owner and the Architect
thereof in writing. Thereupon, the Architect will
make final inspection of the Work and, if the Work is
complete in full accordance with this Contract and this
Contract has been fully performed, the Architect will
promptly issue a final Certificate for Payment
certifying to the Owner that the Project is complete
and the Contractor is entitled to the remainder of the
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unpaid Contract Price, less any amount withheld
pursuant to this Contract. If the Architect is unable to
issue its final Certificate for Payment and is required
to repeat its final inspection of the Work, the
Contractor shall bear the cost of such repeat final
inspection(s) which cost may be deducted by the
Owner from the Contractor's final payment.

5.6.1.1 If the Contractor fails to achieve final
completion within the time fixed therefor by the
Architect in its Certificate of Substantial Completion,
the Contractor shall pay the Owner the sum set forth
herein above as liquidated damages per day for each
and every calendar day of unexcused delay in
achieving final completion beyond the date set forth
herein for final completion of the Work. Any sums
due and payable hereunder by the Contractor shall be
payable, not as a penalty, but as liquidated damages
representing an estimate of delay damages likely to be
sustained by the Owner, estimated at or before the
time of executing this Contract. When the Owner
reasonably believes that final completion will be
inexcusably delayed, the Owner shall be entitled, but
not required, to withhold from any amounts otherwise
due the Contractor an amount then believed by the
Owner to be adequate to recover liquidated damages
applicable to such delays. If and when the Contractor
overcomes the delay in achieving final completion, or
any part thereof, for which the Owner has withheld
payment, the Owner shall promptly release to the
Contractor those funds withheld, but no longer
applicable, as liquidated damages.

5.6.2 The Contractor shall not be entitled to
final payment unless and until it submits to the
Architect its affidavit that all payrolls, invoices for
materials and equipment, and other liabilities
connected with the Work for which the Owner, or the
Owner's property might be responsible, have been
fully paid or otherwise satisfied; releases and waivers
of lien from all Subcontractors of the Contractor and
of any and all other parties required by the Architect
or the Owner; consent of Surety, if any, to final
payment. If any third party fails or refuses to provide
a release of claim or waiver of lien as required by the
Owner, the Contractor shall furnish a bond
satisfactory to the Owner to discharge any such lien or
indemnify the Owner from liability.

5.6.3 The Owner shall make final payment of
all sums due the Contractor within ten (10) days of the
Architect's execution of a final Certificate for
Payment.

5.64 Acceptance of final payment shall
constitute a waiver of all claims against the Owner by
the Contractor except for those claims previously
made in writing against the Owner by the Contractor,

pending at the time of final payment, and identified in
writing by the Contractor as unsettled at the time of its
request for final payment.

5.6.5 Under no circumstance shall Contractor
be entitled to receive interest on any payments or
monies due Contractor by the Owner, whether the
amount on which the interest may accrue is timely,
late, wrongfully withheld, or an assessment of
damages of any kind.

ARTICLE VI
THE OWNER
6.1 INFORMATION, SERVICES AND THINGS
REQUIRED FROM OWNER

6.1.1 The Owner shall furnish to the
Contractor, at the time of executing this Contract, any
and all written and tangible material in its possession
concerning conditions below ground at the site of the
Project.

Such written and tangible material is furnished to the
Contractor only in order to make complete disclosure
of such material and for no other purpose. By
furnishing such material, the Owner does not
represent, warrant, or guarantee its accuracy either in
whole, in part, implicitly or explicitly, or at all, and
shall have no liability therefor. The Owner shall also
furnish surveys, legal limitations and utility locations
(if known), and a legal description of the Project site.

6.1.2 Excluding permits and fees normally the
responsibility of the Contractor, the Owner shall
obtain all approvals, easements, and the like required
for construction and shall pay for necessary
assessments and charges required for construction, use
or occupancy of permanent structures or for
permanent changes in existing facilities.

6.1.3 The Owner shall furnish the Contractor,
free of charge, one copy of the Contract Documents
for execution of the Work.

6.2 RIGHT TO STOP WORK

6.2.1 If the Contractor persistently fails or
refuses to perform the Work in accordance with this
Contract, or if the best interests of the public health,
safety or welfare so require, the Owner may order the
Contractor to stop the Work, or any described portion
thereof, until the cause for stoppage has been
corrected, no longer exists, or the Owner orders that
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Work be resumed. In such event, the Contractor shall
immediately obey such order.

6.3 OWNER'S RIGHT TO PERFORM WORK

6.3.1 If the Contractor's Work is stopped by
the Owner under Paragraph 6.2, and the Contractor
fails within seven (7) days of such stoppage to provide
adequate assurance to the Owner that the cause of
such stoppage will be eliminated or corrected, then the
Owner may, without prejudice to any other rights or
remedies the Owner may have against the Contractor,
proceed to carry out the subject Work. In such a
situation, an appropriate Change Order shall be issued
deducting from the Contract Price the cost of
correcting the subject deficiencies, plus compensation
for the Architect's additional services and expenses
necessitated thereby, if any. If the unpaid portion of
the Contract Price is insufficient to cover the amount
due the Owner, the Contractor shall pay the difference
to the Owner.

ARTICLE VII
THE CONTRACTOR

7.1 The Contractor is again reminded of its
continuing duty set forth in Subparagraph 1.5.7. The
Contractor shall perform no part of the Work at any
time without adequate Contract Documents or, as
appropriate, approved Shop Drawings, Product Data
or Samples for such portion of the Work. If the
Contractor performs any of the Work knowing it
involves a recognized error, inconsistency or omission
in the Contract Documents without such notice to the
Architect, the Contractor shall bear responsibility for
such performance and shall bear the cost of correction.

7.2 The Contractor shall perform the Work
strictly in accordance with this Contract.

7.3 The Contractor shall supervise and
direct the Work using the Contractor's best skill, effort
and attention. The Contractor shall be responsible to
the Owner for any and all acts or omissions of the
Contractor, its employees and others engaged in the
Work on behalf of the Contractor.

7.3.1 The Contractor shall give adequate
attention to the faithful prosecution of the Work and
the timely completion of this Contract, with authority
to determine the manner and means of performing
such Work, so long as such methods insure timely
completion and proper performance.

7.3.2 The Contractor shall exercise all
appropriate means and measures to insure a safe and

secure jobsite in order to avoid and prevent injury,
damage or loss to persons or property.

7.4 WARRANTY

7.4.1 The Contractor warrants to the Owner
that all labor furnished to progress the Work under this
Contract will be competent to perform the tasks
undertaken, that the product of such labor will yield
only first-class results, that materials and equipment
furnished will be of good quality and new unless
otherwise permitted by this Contract, and that the
Work will be of good quality, free from faults and
defects and in strict conformance with this Contract.
All Work not conforming to these requirements may
be considered defective.

7.5 The Contractor shall obtain and pay for
all permits, fees and licenses necessary and ordinary
for the Work. The Contractor shall comply with all
lawful requirements applicable to the Work and shall
give and maintain any and all notices required by
applicable law pertaining to the Work.

7.6 SUPERVISION

7.6.1 The Contractor shall employ and
maintain at the Project site only competent
supervisory personnel. Absent written instruction
from the Contractor to the contrary, the superintendent
shall be deemed the Contractor's authorized
representative at the site and shall be authorized to
receive and accept any and all communications from
the Owner or the Architect.

7.6.2 Key supervisory personnel assigned by the
Contractor to this Project are as follows:

NAME FUNCTION

So long as the individuals named above remain
actively employed or retained by the Contractor, they
shall perform the functions indicated next to their
names unless the Owner agrees to the contrary in
writing. In the event one or more individuals not
listed above subsequently assume one or more of
those functions listed above, the Contractor shall be
bound by the provisions of this Subparagraph 7.6.2 as
though such individuals had been listed above.



7.6.3.  The Contractor’s authorized superintendent
shall directly oversee construction 100% of the time
(i.e. supervise construction onsite at all times). “The
maintenance of a full-time construction supervisor
shall be a material term and condition of this
Agreement, the violation of which shall be deemed to
be a material breach of this Agreement.”

7.7 The Contractor, within fifteen (15) days of
commencing the Work, shall submit to the Owner and
the Architect for their information, the Contractor's
schedule for completing the Work. The Contractor's
schedule shall be revised no less frequently than
monthly (unless the parties otherwise agree in writing)
and shall be revised to reflect conditions encountered
from time to time and shall be related to the entire
Project. Each such revision shall be furnished to the
Owner and the Architect. Failure by the Contractor to
strictly comply with the provisions of this Paragraph
7.7 shall constitute a material breach of this Contract.

7.8 The Contractor shall continuously
maintain at the site, for the benefit of the owner and
the Architect, one record copy of this Contract marked
to record on a current basis changes, selections and
modifications made during construction.
Additionally, the Contractor shall maintain at the site
for the Owner and Architect the approved Shop
Drawings, Product Data, Samples and other similar
required submittals. Upon final completion of the
Work, all of these record documents shall be delivered
to the Owner.

7.9 SHOP DRAWINGS, PRODUCT
DATA AND SAMPLES

7.9.1 Shop Drawings, Product Data, Samples
and other submittals from the Contractor do not
constitute Contract Documents.  Their purpose is
merely to demonstrate the manner in which the
Contractor intends to implement the Work in
conformance with information received from the
Contract Documents.

7.9.2  The Contractor shall not perform any portion
of the Work requiring submittal and review of Shop
Drawings, Product Data or Samples unless and until
such submittal shall have been approved by the
Architect. Approval by the Architect, however, shall
not be evidence that Work installed pursuant thereto
conforms with the requirements of this Contract.

7.9.3 Shop Drawings are drawings, diagrams,
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schedules, and other data specially prepared for the
Work by the Contractor or a Subcontractor, Sub-
subcontractor, manufacturer, supplier or distributor to
illustrate some portion of the Work.

7.9.4 Product Data are illustrations, standard
schedules, performance charts, instructions, brochures,
diagrams and other information furnished by the
Contractor to illustrate materials or equipment for
some portion of the Work.

7.9.5 Samples are physical examples which
illustrate materials, equipment or workmanship and
establish standards by which the Work will be judged.

7.9.6  Submittals which are not required by the
Contract Documents may be returned by the Architect
without action.

7.9.7 The Contractor shall review for

compliance with the Contract Documents, approve
and submit to the Architect; Shop Drawings, Product
Data, Samples and similar submittals required by the
Contract Documents with reasonable promptness and
in such sequence as to cause no delay in the Work or
in the activities of the Owner or of separate
contractors. The Contractor shall sign each submittal
and stamp with, “/REVIEWED FOR COMPLIANCE
WITH THE CONTRACT DOCUMENTS AND
APPROVED?”. Submittals which are not marked as
reviewed for compliance with the Contract Documents
and approved by the Contractor may be returned by
the Architect without action.

7.9.8 By submitting Shop Drawings, Product
Data, Samples and similar submittals, the Contractor
and Subcontractor represents that the Contractor and
Subcontractor has reviewed for compliance with the
Contract Documents, and has determined and verified
materials, field measurements and field construction
criteria related thereto, or will do so, and has checked
and coordinated the information contained within such
submittals with the requirements of the Work and of
the Contract Documents.

7.9.9 The Work shall be in accordance with
approved submittals except that the Contractor shall
not be relieved of responsibility for deviations from
requirements of the Contract Documents by the
Architect's approval of Shop Drawings, Product Data,
Samples or similar submittals unless the Contractor
has specifically informed the Architect in writing of
such deviation at the time of submittal and (1) the
Architect has given written approval to the specific
deviation as a minor change in the Work, or (2) a
Change Order or Construction Change Directive has
been issued authorizing the deviation. The Contractor
shall not be relieved of responsibility for errors or
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omissions in Shop Drawings, Product Data, Samples 7.10 CLEANING THE SITE
or similar submittals by the Architect's approval
thereof. AND THE PROJECT
7.9.10  The Contractor shall direct specific 7.10.1 The Contractor shall keep the site

attention, in writing or on resubmitted Shop Drawings,
Product Data, Samples or similar submittals, to
revisions other than those requested by the Architect
on previous submittals. In the absence of such written
notice the Architect's approval of a resubmission shall
not apply to such revisions.

7.9.11 The Contractor shall not be required to
provide professional services which constitute the
practice of architecture or engineering unless such
services are specifically required by the Contract
Documents for a portion of the Work or unless the
Contractor needs to provide such services in order to
carry out the Contractor's responsibilities for
construction means, methods, techniques, sequences
and procedures. The Contractor shall not be required
to provide professional services in violation of
applicable law. If professional design services or
certifications by a design professional related to
systems, materials or equipment are specifically
required of the Contractor by the Contract Documents,
the Owner and the Architect will specify all
performance and design criteria that such services
must satisfy. The Contractor shall cause such services
or certifications to be provided by a properly licensed
design professional, whose signature and seal shall
appear on all drawings, calculations, specifications,
certifications, Shop Drawings and other submittals
prepared by such professional. Shop Drawings and
other submittals related to the Work designed or
certified by such professional, if prepared by others,
shall bear such professional's written approval when
submitted to the Architect. The Owner and the
Architect shall be entitled to rely upon the adequacy,
accuracy and completeness of the services,
certifications or approvals performed by such design
professionals, provided the Owner and Architect have
specified to the Contractor appropriate performance
and design criteria that such services must satisfy.
Pursuant to this Subparagraph, the Architect will
review, approve or take other appropriate action on
submittals only for the limited purpose of checking for
conformance with information given and the design
concept expressed in the Contract Documents. The
Contractor shall not be responsible for the adequacy of
the performance or design criteria required by the
Contract Documents.

7.9.12  Submittals: See Division 1 for additional
requirements.

reasonably clean during performance of the Work.
Upon final completion of the Work, the Contractor
shall clean the site and the Project and remove all
waste, rubbish, temporary structures, and other
materials together with all of the Contractor's property
therefrom. Contractor shall dispose of all refuse at a
Texas Natural Resource Conservation Commission
approved landfill. The Contractor shall further restore
all property damaged during the prosecution of the
Work and shall leave the site in a clean and
presentable condition. No additional payment shall be
made by the Owner for this work, the compensation
having been considered and included in the contract
price.

7.11 ACCESS TO WORK AND INSPECTIONS

7.11.1 The Owner and the Architect shall have
access to the Work at all times from commencement
of the Work through final completion. The Contractor
shall take whatever steps necessary to provide access
when requested. When reasonably requested by the
Owner or the Architect, the Contractor shall perform
or cause to be performed such testing as may be
necessary or appropriate to insure suitability of the
jobsite or the Work’s compliance with the Contract
requirements.

7.12 INDEMNITY AND DISCLAIMER

7.12.1 OWNER SHALL NOT BE
LIABLE OR RESPONSIBLE FOR, AND
SHALL BE INDEMNIFIED, HELD
HARMLESS AND RELEASED BY CON-
TRACTOR FROM AND AGAINST ANY
AND ALL SUITS, ACTIONS, LOSSES,
DAMAGES, CLAIMS, OR LIABILITY OF
ANY CHARACTER, TYPE, OR DESC-
RIPTION, INCLUDING ALL EXPENSES
OF LITIGATION, COURT COSTS, AND
ATTORNEY'S FEES FOR INJURY OR
DEATH TO ANY PERSON, OR INJURY
OR LOSS TO ANY PROPERTY,
RECEIVED OR SUSTAINED BY ANY
PERSON OR PERSONS, INCLUDING
THE CONTRACTOR, OR PROPERTY,
ARISING OUT OF, OR OCCASIONED
BY, DIRECTLY OR INDIRECTLY, THE
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PERFORMANCE OF CONTRACTOR
UNDER THIS AGREEMENT, INCLUD-
ING CLAIMS AND DAMAGES ARISING
IN WHOLE OR IN PART FROM THE
NEGLIGENCE OF OWNER, WITHOUT,
HOWEVER, WAIVING ANY GOVERN-
MENTAL IMMUNITY AVAILABLE TO
THE OWNER UNDER TEXAS LAW AND
WITHOUT WAIVING ANY DEFENSES
OF THE PARTIES UNDER TEXAS LAW.
THE PROVISIONS OF THIS INDEMNI-
FICATION ARE SOLELY FOR THE
BENEFIT OF THE PARTIES HERETO
AND NOT INTENDED TO CREATE OR
GRANT ANY RIGHTS, CONTRACTUAL
OR OTHERWISE, TO ANY OTHER
PERSON OR ENTITY. IT IS THE
EXPRESSED INTENT OF THE PARTIES
TO THIS AGREEMENT THAT THE
INDEMNITY PROVIDED FOR IN THIS
CONTRACT IS AN INDEMNITY
EXTENDED BY CONTRACTOR TO
INDEMNIFY AND PROTECT OWNER
FROM THE CONSEQUENCES OF THE
CONTRACTOR’S AS WELL AS THE
OWNER'S NEGLIGENCE, WHETHER
SUCH NEGLIGENCE IS THE SOLE OR
PARTIAL CAUSE OF ANY SUCH
INJURY, DEATH, OR DAMAGE.

7.12.2 The Contractor will secure and maintain
Contractual Liability insurance to cover this
indemnification agreement that will be primary and
non-contributory as to any insurance maintained by
the Owner for its own benefit, including self-
insurance. In addition, Contractor shall obtain and file
with Owner a City of Allen Standard Certificate of
Insurance evidencing the required coverage.

7.12.3 In claims against any person or entity
indemnified under this Paragraph 7.12 by an employee
of the Contractor, a Subcontractor, anyone directly or
indirectly employed by them or anyone for whose acts
they may be liable, the indemnification obligation
under this Paragraph 7.12 shall not be limited by a
limitation on amount or type of damages,
compensation or benefits payable by or for the
Contractor or a Subcontractor under workers'
compensation acts, disability benefit acts or other
employee benefit acts.

7.12.4  To the fullest extent permitted by law, the

10

Contractor shall indemnify and hold harmless the
Architect, Architect's consultants, and agents and
employees of any of them from and against claims,
damages, losses and expenses, including but not
limited to attorneys' fees, arising out of or resulting
from performance of the Work, provided that such
claim, damage, loss or expense is attributable to
bodily injury, sickness, disease or death, or to injury to
or destruction of tangible property (other than the
Work itself), but only to the extent caused by the
negligent acts or omissions of the Contractor, a
Subcontractor, anyone directly or indirectly employed
by them or anyone for whose acts they may be liable,
regardless of whether or not such claim, damage, loss
or expense is caused in part by a party indemnified
hereunder. Such obligation shall not be construed to
negate, abridge, or reduce other rights or obligations
of indemnity which would otherwise exist as to a party
or person.

7.12.5  Contractor agrees to indemnify and hold
Owner, Architect and Architect’s consultants harmless
from any and all loss or damages arising out of
jurisdictional labor disputes or other labor troubles of
any kind that may occur during performance of the
Contract.
7.13 NONDISCRIMINATION

7.13.1 The Contractor shall not discriminate in
any way against any person, employee or job applicant
on the basis of race, color, creed, national original,
religion, age, sex, or disability where reasonable
accommodations can be effected to enable the person
to perform the essential functions of the job. The
Contractor shall further insure that the foregoing
nondiscrimination requirement shall be made a part
and requirement of each subcontract on this Project.

7.14 PREVAILING WAGE RATES
7.14.1 The Contractor shall comply in all respects
with all requirements imposed by any laws,

ordinances or resolutions applicable to the Project
with regard to the minimum prevailing wage rates for
all classes of employees, laborers, subcontractors,
mechanics, workmen and persons furnishing labor and
services to the Project. The City of Allen has adopted
a Prevailing Wage Rate Schedule, available to the
Contractor by request, which specifies the classes and
wage rates to be paid to all persons. The Contractor
shall pay not less than the minimum wage rates
established thereby for each class, craft or type of
labor, workman, or mechanic employed in the
execution of this Contract. The failure of the
Contractor to comply with this requirement shall result
in the forfeiture to the City of Allen of a sum of not
less than Sixty Dollars ($60.00) for each person per
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day, or portion thereof, that such person is paid less
than the prevailing rate. Upon request by the Owner,
Contractor shall make available for inspection and
copying its books and records, including but not
limited to its payroll records, account information and
other documents as may be required by the Owner to
insure compliance with this provision.

7.14.2 A schedule of the prevailing wage rates
applicable to this Contract is attached.

7.15 JOB SITE SAFETY PRECAUTIONS

7.15.1 The Contractor shall at all times
exercise reasonable precautions for the safety of its
employees, laborers, subcontractors, mechanics,
workmen and others on and near the job site and shall
comply with all laws, ordinances, regulations, and
standards of federal, state and local safety laws and
regulations.  The Contractor shall provide such
machinery guards, safe walkways, ladders, bridges,
and other safety devices as may be necessary or
appropriate to insure a safe and secure job site and
shall require its subcontractors to comply with this
requirement. ~ The Contractor shall immediately
comply with any and all safety requirements imposed
by the Architect during the progress of the Work.

The Architect’s review of Contractor’s

performance does not include review of adequacy

of Contractor’s safety or health measures.

7.16 WARNING DEVICES AND BARRICADES
7.16.1 The Contractor shall furnish and maintain
such warning devices, barricades, lights, signs,

pavement markings, and other devices as may be
necessary or appropriate or required by the Architect
to protect persons or property in, near or adjacent to
the jobsite, including . No separate compensation
shall be paid to the Contractor for such measures.
Where the Work is being conducted in, upon or near
streets, alleys, sidewalks, or other rights-of-way, the
Contractor shall insure the placement, maintenance
and operation of any and all such warning devices as
may be required by the City of Allen and shall do so
until no longer required by the City. Such devices
shall be in compliance with and conform to the
manual and specifications for the uniform system of
traffic control devices adopted by the Texas
Department of Transportation.
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7.17 PROTECTION OF UTILITIES
AND OTHER CONTRACTORS
7.17.1 The Contractor shall use best efforts to

leave undisturbed and uninterrupted all utilities and
utility services provided to the jobsite or which
presently exists at, above or beneath the location
where the Work is to be performed. In the event that
any utility or utility service is disturbed or damaged
during the progress of the Work, the Contractor shall
forthwith repair, remedy or restore the utility at
Contractor’s sole expense.

7.17.2 The Contractor understands and
acknowledges that other contractors of the Owner or
of other entities may be present at the jobsite
performing other work unrelated to the Project. The
Contractor shall use best efforts to work around other
contractors without impeding the work of others while
still adhering to the completion date established
herein. In the event that the Contractor’s work is or
may be delayed by any other person, the Contractor
shall immediately give notice thereof to the Architect
and shall request a written Change Order in
accordance with the procedures set forth by this
Contract. The Contractor’s failure to provide such
notice and to request such Change Order shall
constitute a waiver of any and all claims associated
therewith.

ARTICLE VIII
CONTRACT ADMINISTRATION
8.1 THE ARCHITECT

8.1.1 When used in this Contract the term
“Architect” does not necessarily denote a duly
licensed, trained or certified architect; as used herein,
the term shall be used interchangeably and shall mean
a designated Architect, Engineer, or Contract
Administrator (who may not be an architect or
engineer) for the Owner, said person to be designated
or re-designated by the Owner prior to or at any time
during the Work hereunder. The Architect may be an
employee of the Owner or may be retained by the
Owner as an independent contractor but, in either
event, the Architect’s duties and authority shall be as
set forth hereinafter. The Contractor understands and
agrees that it shall abide by the decisions and
instructions of the Architect notwithstanding the
contractual relationship between the Owner and
Architect. All of the Owner’s instructions to the
Contractor shall be through the Architect.
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In the event the Owner should find it necessary or
convenient to replace the Architect, the Owner shall
retain a replacement Architect and the status of the
replacement Architect shall be that of the former
Architect.

8.2 ARCHITECT'S ADMINISTRATION

8.2.1 The Architect, unless otherwise directed
by the Owner in writing, will perform those duties and
discharge those responsibilities allocated to the
Architect as set forth in this Contract. The Architect
shall be the Owner's representative from the effective
date of this Contract until final payment has been
made.

8.2.2 The Owner and the Contractor shall
communicate with each other in the first instance
through the Architect.

8.2.3 The Architect shall be the initial
interpreter of the requirements of the drawings and
specifications and the judge of the performance
thereunder by the Contractor. The Architect shall
render written or graphic interpretations necessary for
the proper execution or progress of the Work with
reasonable promptness on request of the Contractor.

8.2.4 The  Architect will review the
Contractor's Applications for Payment and will certify
to the Owner for payment to the Contractor, those
amounts then due the Contractor as provided in this
Contract.

8.2.5 The Architect shall have authority to
reject Work which is defective or does not conform to
the requirements of this Contract. If the Architect
deems it necessary or advisable, the Architect shall
have authority to require additional inspection or
testing of the Work for compliance with Contract
requirements.

8.2.6 The Architect will review and approve,
or take other appropriate action as necessary,
concerning the Contractor's submittals including Shop
Drawings, Product Data and Samples. Such review,
approval or other action shall be for the sole purpose
of determining conformance with the design concept

and information given through the Contract
Documents.
8.2.7 The Architect will prepare Change

Orders and may authorize minor changes in the Work
by Field Order as provided elsewhere herein.

8.2.8 The Architect shall, upon written
request from the Contractor, conduct inspections to
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determine the date of Substantial Completion and the
date of final completion, will receive and forward to
the Owner for the Owner's review and records, written
warranties and related documents required by this
Contract and will issue a final Certificate for Payment
upon compliance with the requirements of this
Contract.

8.2.9 The Architect's decisions in matters
relating to aesthetic effect shall be final if consistent
with the intent of this Contract.

8.2.10  The Architect, as a representative

of the Owner, will visit the site at intervals appropriate
to the stage of the Contractor's operations, or as
otherwise agreed by Owner and Architect, and as
Architect deems necessary (1) to become generally
familiar with and to keep the Owner informed about
the progress and aesthetic quality of the portion of the
Work completed, (2) to endeavor to guard the Owner
against defects and deficiencies in the Work, and (3)
to determine in general if the Work is being performed
in a manner indicating that the Work, when
completed, will be in general accordance with the
Contract Documents. However, the Architect will not
be required to make exhaustive or continuous on-site
evaluations or inspections to check the quality or
quantity of the Work. The Architect will neither have
control over or charge of, nor be responsible for, the
construction means, methods, techniques, sequences
or procedures, or for the safety or health precautions
and programs in connection with the Work, since
these are solely the Contractor's rights and
responsibilities under the Contract Documents, except
as provided in Subparagraph 3.3.1.

8.2.11  The Architect will not be responsible for

the Contractor's failure to perform the Work in
accordance with the requirements of the Contract
Documents or failure to complete Work on schedule.
The Architect will not have control over or charge of
and will not be responsible for acts or omissions of the
Contractor, Subcontractors, or their agents or
employees, or any other persons or entities performing
portions of the Work.

8.2.12  Neither the authority of the Architect to
reject Work nor a decision made in good faith either to
exercise or not to exercise such authority shall give
rise to a duty or responsibility of the Architect to the
Contractor, Subcontractors, material and equipment
suppliers, their agents or employees, or other persons
or entities performing portions of the Work. All costs
made necessary by such failure, including those of
repeated procedures, shall be at Contractor’s sole
expense, including compensation for Architect’s
services and expenses.



8.2.13  Review of submittals and action on the

part of the Architect is limited to only those submittals
required by the Contract Documents. The Architect's
action will be taken with such reasonable promptness
as to cause no delay in the Work or in the activities of
the Owner, Contractor or separate contractors, while
allowing sufficient time in the Architect's professional
judgment to permit adequate review by the Architect,
Architect’s consultants, and Owner, if needed.

Review of such submittals is not conducted for the
purpose of determining the accuracy and completeness
of other details such as dimensions and quantities, or
for substantiating instructions for installation or
performance of equipment or systems, all of which
remain the responsibility of the Contractor as required
by the Contract Documents. The Architect's review of
the Contractor's submittals shall not relieve the
Contractor of the obligations under this Agreement.
The Architect's review shall not constitute approval of
safety or health precautions or, unless otherwise
specifically stated by the Architect, of any
construction means, methods, techniques, sequences
or procedures. The Architect's review or approval of a
specific item shall not indicate approval of an
assembly of which the item is a component.

8.2.14 Interpretations and decisions of the
Architect will be consistent with the intent of and
reasonably inferable from the Contract Documents
and will be in writing or in the form of drawings.
When making such interpretations and initial
decisions, the Architect will endeavor to secure
faithful performance by both Owner and Contractor,
will not show partiality to either and will not be liable
for results of interpretations or decisions so rendered
in good faith.

8.2.15 The Architect will not undertake to settle
differences between the Contractor, Subcontractors or
suppliers or act as arbiter as to which Subcontractor,
trade or supplier is to furnish or install various items
indicated or required.

8.2.16  The Architect’s response to a request for
information (RFI), or issuance of a clarification or
interpretation shall be considered an interpretation,
clarification, supplemental information or a order for a
minor change in the Work not involving an adjustment
in Contract Sum or extension of Contract Time and
not inconsistent with the intent of the Contract
Documents (Field Order), and shall be binding, unless
indicated otherwise in the Architect’s response to the
RFIL.
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8.3 CLAIMS BY THE CONTRACTOR

8.3.1 The Architect shall determine all claims
and matters in dispute between the Contractor and
Owner with regard to the execution, progress, or
sufficiency of the Work or the interpretation of the
Contract Documents, including but not limited to the
plans and specifications. Any dispute shall be
submitted in writing to the Architect within seven (7)
days of the event or occurrence or the first appearance
of the condition giving rise to the claim or dispute
who shall render a written decision within a
reasonable time thereafter. The Architect’s decisions
shall be final and binding on the parties. In the event
that either party objects to the Architect’s
determination as to any submitted dispute, that party
shall submit a written objection to the Architect and
the opposing party within ten (10) days of receipt of
the Architect’s written determination in order to
preserve the objection. Failure to so object shall
constitute a waiver of the objection for all purposes.

8.3.2 Pending final resolution of any claim of
the Contractor, the Contractor shall diligently proceed
with performance of this Contract and the Owner shall
continue to make payments to the Contractor in
accordance with this Contract.

8.3.3 CLAIMS FOR CONCEALED, LATENT OR
UNKNOWN CONDITIONS - The Contractor expressly
represents that it has been provided with an adequate
opportunity to inspect the Project site and thoroughly
review the Contract Documents and plans and
specifications prior to submission of its bid and the
Owner’s acceptance of the bid. Subject to the
conditions  hereof, Contractor assumes full
responsibility and risk for any concealed, latent or
unknown condition which may affect the Work. No
claims for extra work or additional compensation shall
be made by Contractor in connection with concealed,
latent or unknown conditions except as expressly
provided herein. Should concealed, latent or unknown
conditions encountered in the performance of the
Work (a) below the surface of the ground or (b) in an
existing structure be at variance with the conditions
indicated by this Contract, or should unknown
conditions of an unusual nature differing materially
from those ordinarily encountered in the area and
generally recognized as inherent in Work of the
character provided for in this Contract, be
encountered, the Contract Price shall be equitably
adjusted by Change Order upon the written notice and
claim by either party made within seven (7) days after
the first observance of the condition. As a condition
precedent to the Owner having any liability to the
Contractor for concealed or unknown conditions, the
Contractor must give the Owner and the Architect
written notice of, and an opportunity to observe, the
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condition prior to disturbing it. The failure by the
Contractor to make the written notice and claim as
provided in this Subparagraph shall constitute a
waiver by the Contractor of any claim arising out of or
relating to such concealed, latent or unknown
condition and the Contractor thereby assumes all risks
and additional costs associated therewith.

8.3.4 CLAIMS FOR ADDITIONAL COSTS - If the
Contractor wishes to make a claim for an increase in
the Contract Price, as a condition precedent to any
liability of the Owner therefor, the Contractor shall
give the Architect written notice of such claim within
seven (7) days after the occurrence of the event, or the
first appearance of the condition, giving rise to such
claim. Such notice shall be given by the Contractor
before proceeding to execute any additional or
changed Work. The failure by the Contractor to give
such notice and to give such notice prior to executing
the Work shall constitute a waiver of any claim for
additional compensation.

8.34.1 In connection with any claim by the
Contractor against the Owner for compensation in
excess of the Contract Price, any liability of the
Owner for the Contractor's costs shall be strictly
limited to direct costs incurred by the Contractor and
shall in no event include indirect costs or
consequential damages of the Contractor. The Owner
shall not be liable to the Contractor for claims of third
parties, including Subcontractors. The Owner shall not
be liable to the Contractor for any claims based upon
delay to the Contractor for any reason whatsoever
including any act or neglect on the part of the Owner.

8.3.5 CLAIMS FOR ADDITIONAL TIME - If the
Contractor is delayed in progressing any task which at
the time of the delay is then critical or which during
the delay becomes critical, as the sole result of any act
or neglect to act by the Owner or someone acting in
the Owner's behalf, or by changes ordered in the
Work, unusual delay in transportation, unusually
adverse weather conditions not reasonably anticipated,
fire or any causes beyond the Contractor's control,
then the date for achieving Substantial Completion of
the Work shall be extended upon the written notice
and claim of the Contractor to the Owner and the
Architect, for such reasonable time as the Architect
may determine. Any notice and claim for an
extension of time by the Contractor shall be made not
more than seven (7) days after the occurrence of the
event or the first appearance of the condition giving
rise to the claim and shall set forth in detail the
Contractor's basis for requiring additional time in
which to complete the Project. In the event the delay
to the Contractor is a continuing one, only one notice
and claim for additional time shall be necessary. If the
Contractor fails to make such claim as required in this
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Subparagraph, any claim for an extension of time shall
be waived.

8.4 FIELD ORDERS

8.4.1 The Architect shall have authority to
order minor changes in the Work not involving a
change in the Contract Price or in Contract Time and
not inconsistent with the intent of the Contract. Such
changes shall be effected by Field Order and shall be
binding upon the Contractor. The Contractor shall
carry out such Field Orders promptly.

8.5 MEDIATION

8.5.1 In the event that a dispute arises under
the terms of this Contract, following an adverse
determination by the Architect and proper
preservation of the issue as required herein, the parties
agree to submit to mediation. In such event, the
parties shall agree to a designated person to serve as
mediator and each party shall be responsible for
payment of one-half of the total mediation fees. The
parties shall submit the dispute to mediation as soon as
practical and in no event later than one (1) year after
the Architect’s written decision on the matter. At least
one designated representative of each party must
attend and participate in good faith in an effort to
resolve the matters in dispute.

852 In no event shall the foregoing provision
justify or authorize any delay in the progress of the
Work; the parties shall abide by the decision of the
Architect in accomplishing the timely completion of
the Project.

ARTICLE IX
SUBCONTRACTORS
9.1 DEFINITION

9.1.1 A Subcontractor is an entity which has a
direct contract with the Contractor to perform a
portion of the Work. No Subcontractor shall be in
privity with the Owner.

9.2 AWARD OF SUBCONTRACTS

9.2.1 Upon execution of the Contract, the
Contractor shall furnish the Owner, in writing, the
names of persons or entities proposed by the
Contractor to act as a Subcontractor on the Project.
The Owner shall promptly reply to the Contractor, in
writing, stating any objections the Owner may have to
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such proposed Subcontractor. The Contractor shall
not enter into a subcontract with a proposed
Subcontractor with reference to whom the Owner has
made timely objection. The Contractor shall not be
required to subcontract with any party to whom the
Contractor has objection.

9.2.2 All subcontracts shall afford the
Contractor rights against the Subcontractor which
correspond to those rights afforded to the Owner
against the Contractor herein, including those rights
afforded to the Owner by Subparagraph 12.2.1 below.
All subcontracts shall incorporate by reference the
provisions hereof and shall provide that no claims,
causes or demands shall be made by any
Subcontractor against the Owner.

923 The Contractor shall indemnify, defend
and hold harmless the Owner from and against any
and all claims, demands, causes of action, damage,
and liability asserted or made against the Owner by or
on behalf of any Subcontractor.

ARTICLE X
CHANGES IN THE WORK
10.1 CHANGES PERMITTED
10.1.1 Changes in the Work within the general

scope of this Contract, consisting of additions,
deletions, revisions, or any combination thereof, may
be ordered without invalidating this Contract, by
Change Order or by Field Order.

10.1.2 Changes in the Work shall be performed
under applicable provisions of this Contract and the
Contractor shall proceed promptly with such changes.
10.2 CHANGE ORDER DEFINED

10.2.1 Change Order shall mean a written
order to the Contractor executed by the Owner and the
Architect, issued after execution of this Contract,
authorizing and directing a change in the Work or an
adjustment in the Contract Price or the Contract Time,
or any combination thereof. The Contract Price and
the Contract Time may be changed only by written
Change Order.

10.3 CHANGES IN THE CONTRACT PRICE

10.3.1 Any change in the Contract Price

resulting from a Change Order shall be determined as
follows: (a) by mutual agreement between the Owner
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and the Contractor as evidenced by (1) the change in
the Contract Price being set forth in the Change Order,
(2) such change in the Contract Price, together with
any conditions or requirements related thereto, being
initialed by both parties and (3) the Contractor's
execution of the Change Order, or (b) if no mutual
agreement occurs between the Owner and the
Contractor, then, as provided in Subparagraph 10.3.2
below.

10.3.2 If no mutual agreement occurs between
the Owner and the Contractor as contemplated in
Subparagraph 10.3.1 above, the change in the Contract
Price, if any, shall then be determined by the Architect
on the basis of the reasonable expenditures or savings
of those performing, deleting or revising the Work
attributable to the change, including, in the case of an
increase or decrease in the Contract Price, a
reasonable allowance for direct job site overhead and
profit. In such case, the Contractor shall present, in
such form and with such content as the Owner or the
Architect requires, an itemized accounting of such
expenditures or savings, plus appropriate supporting
data for inclusion in a Change Order. Reasonable
expenditures or savings shall be limited to the
following: reasonable costs of materials, supplies, or
equipment including delivery costs, reasonable costs
of labor, including social security, old age and
unemployment insurance, fringe benefits required by
agreement or custom, and workers' compensation
insurance, reasonable rental costs of machinery and
equipment exclusive of hand tools whether rented
from the Contractor or others, reasonable costs of
premiums for all bonds and insurance, permit fees,
and sales, use or other taxes related to the Work, and
reasonable cost of direct supervision and jobsite field
office overhead directly attributable to the change. In
no event shall any expenditure or savings associated
with the Contractor's home office or other non-jobsite
overhead expense be included in any change in the
Contract Price.  Pending final determination of
reasonable expenditures or savings to the Owner,
payments on account shall be made to the Contractor
on the Architect's Certificate for Payment.

10.3.3 If unit prices are provided in the
Contract, and if the quantities contemplated are so
changed in a proposed Change Order that application
of such unit prices to the quantities of Work proposed
will cause substantial inequity to the Owner or to the

Contractor, the applicable unit prices shall be
equitably adjusted.

104 MINOR CHANGES

10.4.1 The Architect shall have authority to

order minor changes in the Work not involving a
change in the Contract Price or an extension of the
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Contract Time and not inconsistent with the intent of
this Contract. Such minor changes shall be made by
written Field Order, and shall be binding upon the
owner and the Contractor. The Contractor shall
promptly carry out such written Field Orders.

10.5 EFFECT OF EXECUTED
CHANGE ORDER
10.5.1 The execution of a Change Order by the

Contractor shall constitute conclusive evidence of the
Contractor's agreement to the ordered changes in the
Work, this Contract as thus amended, the Contract
Price and the Contract Time. The Contractor, by
executing the Change Order, waives and forever
releases any claim against the Owner for additional
time or compensation for matters relating to or arising
out of or resulting from the Work included within or
affected by the executed Change Order.

10.6 NOTICE TO SURETY; CONSENT

10.6.1 The Contractor shall notify and obtain
the consent and approval of the Contractor's surety
with reference to all Change Orders if such notice,
consent or approval are required by the Contractor's
surety or by law. The Contractor's execution of the
Change Order shall constitute the Contractor's
warranty to the Owner that the surety has been
notified of and consents to, such Change Order and
the surety shall be conclusively deemed to have been
notified of such Change Order and to have expressly
consented thereto.

ARTICLE XI
UNCOVERING AND CORRECTING WORK

11.1 UNCOVERING WORK

11.1.1 If any of the Work is covered contrary
to the Architect's request or to any provisions of this
Contract, it shall, if required by the Architect or the
Owner, be uncovered for the Architect's inspection
and shall be properly replaced at the Contractor's
expense without change in the Contract Time.

11.1.2 If any of the Work is covered in a
manner not inconsistent with Subparagraph 11.1.1
above, it shall, if required by the Architect or Owner,
be uncovered for the Architect's inspection. If such
Work conforms strictly with this Contract, costs of
uncovering and proper replacement shall by Change
Order be charged to the Owner. If such Work does
not strictly conform with this Contract, the Contractor
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shall pay the costs of uncovering and proper
replacement.
11.2 CORRECTING WORK

11.2.1 The Contractor shall immediately
proceed to correct Work rejected by the Architect as
defective or failing to conform to this Contract. The
Contractor shall pay all costs and expenses associated
with correcting such rejected Work, including any
additional testing and inspections, and reimbursement
to the Owner for the Architect's services and expenses
made necessary thereby.

11.2.2 If within one (1) year after Substantial
Completion of the Work any of the Work is found to
be defective or not in accordance with this Contract,
the Contractor shall correct it promptly upon receipt of
written notice from the Owner. This obligation shall
survive final payment by the Owner and termination
of this Contract. With respect to Work first performed
and completed after Substantial Completion, this one
year obligation to specifically correct defective and
nonconforming Work shall be extended by the period
of time which elapses between Substantial Completion
and completion of the subject Work.

11.23 Nothing contained in this Paragraph
11.2 shall establish any period of limitation with
respect to other obligations which the Contractor has
under this Contract. Establishment of the one year
time period in Subparagraph 11.2.2 relates only to the
duty of the Contractor to specifically correct the
Work.

11.3 OWNER MAY ACCEPT DEFECTIVE
OR NONCONFORMING WORK
11.3.1 If the Owner chooses to accept defective

or nonconforming Work, the Owner may do so. In
such event, the Contract Price shall be reduced by the
greater of (a) the reasonable cost of removing and
correcting the defective or nonconforming Work, and
(b) the difference between the fair market value of the
Project as constructed and the fair market value of the
Project had it not been constructed in such a manner
as to include defective or nonconforming Work. If the
remaining portion of the unpaid Contract Price, if any,
is insufficient to compensate the Owner for its
acceptance of defective or nonconforming Work, the
Contractor shall, upon written demand from the
Owner, pay the Owner such remaining compensation
for accepting defective or nonconforming Work.
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ARTICLE XII
CONTRACT TERMINATION
12.1 TERMINATION BY THE CONTRACTOR
12.1.1 If the Work is stopped for a period of

ninety (90) days by an order of any court or other
public authority, or as a result of an act of the
Government, through no fault of the Contractor or any
person or entity working directly or indirectly for the
Contractor, the Contractor may, upon ten (10) days'
written notice to the Owner and the Architect,
terminate performance under this Contract and recover
from the Owner payment for the actual reasonable
expenditures of the Contractor (as limited in
Subparagraph 10.3.2 above) for all Work executed and
for materials, equipment, tools, construction
equipment and machinery actually purchased or rented
solely for the Work, less any salvage value of any
such items.

12.1.2 If the Owner shall persistently or
repeatedly fail to perform any material obligation to
the Contractor for a period of fifteen (15) days after
receiving written notice from the Contractor of its
intent to terminate hereunder, the Contractor may
terminate performance under this Contract by written
notice to the Architect and the Owner. In such event,
the Contractor shall be entitled to recover from the
Owner as though the Owner had terminated the
Contractor's performance under this Contract for

convenience pursuant to Subparagraph 12.2.1
hereunder.

12.2 TERMINATION BY THE OWNER

12.2.1 FoRr CONVENIENCE

12.2.1.1 The Owner may for any reason

whatsoever terminate performance under this Contract
by the Contractor for convenience. The Owner shall
give written notice of such termination to the
Contractor specifying when termination becomes
effective.

12.2.1.2 The Contractor shall incur no further
obligations in connection with the Work and the
Contractor shall stop Work when such termination
becomes effective. The Contractor shall also
terminate outstanding orders and subcontracts. The
Contractor shall settle the liabilities and claims arising
out of the termination of subcontracts and orders. The
Owner may direct the Contractor to assign the
Contractor's right, title and interest under terminated
orders or subcontracts to the Owner or its designee.
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12.2.1.3 The Contractor shall transfer title and

deliver to the Owner such completed or partially

completed Work and materials, equipment, parts,
fixtures, information and Contract rights as the

Contractor has.

12.2.14 (a) The Contractor shall submit a
termination claim to the Owner and
the Architect specifying the amounts
due because of the termination for
convenience together with costs,
pricing or other data required by the
Architect. If the Contractor fails to
file a termination claim within one (1)
year from the effective date of
termination, the Owner shall pay the
Contractor, an amount derived in
accordance with subparagraph (c)
below.

(b) The Owner and the Contractor may
agree to the compensation, if any, due
to the Contractor hereunder.

(c) Absent agreement to the amount due
to the Contractor, the Owner shall pay
the Contractor the following amounts:

(d) Contract prices for labor, materials,
equipment and other services
accepted under this Contract;

() Reasonable costs incurred in
preparing to perform and in
performing the terminated portion of
the Work, and in terminating the
Contractor's performance, plus a fair
and reasonable allowance for
overhead and profit thereon (such
profit shall not include anticipated
profit or consequential damages),
provided however, that if it appears
that the Contractor would have not
profited or would have sustained a
loss if the entire Contract would have
been completed, no profit shall be
allowed or included and the amount
of compensation shall be reduced to
reflect the anticipated rate of loss, if
any;

(f) Reasonable costs of settling and
paying claims arising out of the
termination of subcontracts or orders
pursuant to Subparagraph 12.2.1.2 of
this Paragraph. These costs shall not
include amounts paid in accordance
with other provisions hereof.
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The total sum to be paid the Contractor under this
Subparagraph 12.2.1 shall not exceed the total
Contract Price, as properly adjusted, reduced by the
amount of payments otherwise made, and shall in no
event include duplication of payment.

12.2.2 FOR CAUSE

12.2.2.1 If the Contractor persistently or
repeatedly refuses or fails to prosecute the Work in a
timely manner, abandons the jobsite and fails to
resume work within five (5) days of written notice
thereof by the Owner, fails to grant or allow access to
the jobsite by the Owner or Architect, fails to supply
enough properly skilled workers, supervisory
personnel or proper equipment or materials, fails to
make prompt payment to Subcontractors or for
materials or labor, persistently disregards laws,
ordinances, rules, regulations or orders of any public
authority having jurisdiction, or otherwise is guilty of
a violation of a material provision of this Contract,
then the Owner may by written notice to the
Contractor, without prejudice to any other right or
remedy, terminate the employment of the Contractor
and take possession of the site and of all materials,
equipment, tools, construction equipment and
machinery thereon owned by the Contractor and may
finish the Work by whatever methods it may deem
expedient. In such case, the Contractor shall not be
entitled to receive any further payment until the Work
is finished.

12.2.2.2 If the unpaid balance of the Contract
Price does not exceed the cost of finishing the work,
including compensation for the Architect's additional
services and expenses made necessary thereby, such
difference shall be paid by the Contractor to the
Owner. This obligation for payment shall survive the
termination of the Contract.

12.2.2.3 In the event the employment of the
Contractor is terminated by the Owner for cause
pursuant to Subparagraph 12.2.2 and it is subsequently
determined by a Court of competent jurisdiction that
such termination was without cause, such termination
shall thereupon be deemed a Termination for
Convenience under Subparagraph 12.2.1 and the
provisions of Subparagraph 12.2.1 shall apply.

ARTICLE XIII
INSURANCE
13.1 CONTRACTOR SHALL
MAINTAIN INSURANCE
13.1.1 The Contractor at his own expense shall

purchase, maintain and keep in force during the life of

this contract, adequate insurance that will protect the
Contractor and/or any Additional Insured from claims
which may arise out of or result from operations under
this contract. The insurance required shall provide
adequate protections from all claims, whether such
operations be by the Contractor or by any Additional
Insured or by any Subcontractor or by anyone directly
or indirectly employed by any of them, or by anyone
whose acts of any of them may be liable and from any
special hazards, such as blasting, which may be
encountered in the performance of this contract in the
amounts as shown below in Paragraph 13.2.1.

13.1.2 The Contractor shall not commence
work on any Contract in the City of Allen until the
Contractor has obtained all the insurance required
under this paragraph and such insurance has been
approved by the City.

13.2 TYPES AND AMOUNTS OF
CONTRACTOR’S INSURANCE

13.2.1 The Contractor shall furnish and

maintain during the life of the contract adequate

Worker's Compensation, Commercial General and

Automobile Liability (Public) Insurance in such

amounts as follows:

Type of Insurance Amount

Worker's Compensation ~ as set forth in the
Worker's Compensation
Act.

$1,000,000 Each
Accident/Occurrence.

Commercial General

Liability (Public) $1,000,000 Aggregate
$1,000,000 Products &
Completed Operations
Aggregate.
Endorsement CG 2503 Amendment Aggregate
Limit of Insurance per
Project or Owner's and
Contractor's Protective
Liability Insurance for the
Project.

Automobile Liability $1,000,000 Combined
single limit per
occurrence.

Builders Risk/Installation Floater Builder's Risk or
Installation Floater (whichever is applicable). It shall
be written on an "All Risks" of Physical Loss form,
insuring all work in place and/or materials stored at
the building site, including foundations and building
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PRIMARY COVERAGE

The coverages provided herein shall be primary and
noncontributory with any other insurance maintained
by the City of Allen, Texas, for its benefit, including

construction, as well as materials in place and/or self insurance.
stored at the site(s), whether or not partial payment
has been made by City of Allen. If the Contractor is
13.8 WORKER’S COMPENSATION

installing equipment supplied by City of Allen, it shall
carry insurance on such equipment from the time the
Contractor takes possession thereof until the Contract
work is accepted by City of Allen. As respects
buildings, the Contractor shall not terminate this
insurance until they are occupied by City of Allen. )]

13.8.1

13.3 ADDITIONAL INSURED

The City of Allen, (its officers, employees and
volunteers), shall be an additional insured on the
Commercial General Liability (Public) Insurance
Policy and the Automobile Liability Insurance Policy
furnished by the Contractor. The Architect shall be
named as an additional insured on the Commercial
General Liability (Public) Insurance Policy furnished
by the Contractor.

@)

©)

13.4 WRITTEN NOTIFICATION

Each insurance policy shall contain a provision

requiring that thirty (30) days prior to expiration,

cancellation, non-renewal or any material change in

coverage, a notice there of shall be given by certified

mail to the Parks and Recreation Department, City of 4)
Allen, 305 Century Parkway, Allen, Texas, 75013.

13.5 PREMIUMS AND ASSESSMENTS

Companies issuing the insurance policies shall have
no recourse against the City for payment of any
premiums or assessments for any deductibles which
are at the sole responsibility and risk of the
Contractor.

13.6 CERTIFICATE OF INSURANCE

Proof that the insurance is in force shall be furnished
to the City on City of Allen Standard Certificate of
Insurance Forms. In the event any insurance policy
shown on the Certificate of Insurance has an
expiration date that is prior to the completion and final
acceptance of the project by the City of Allen, the 5)
contractor shall furnish the City proof of identical
continued coverage no later than thirty(30) days prior
to the expiration date shown on the Certificate of
Insurance. (6)
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INSURANCE COVERAGE
The Contractor shall:

provide coverage for its employees
providing services on a project, for the
duration of the project based on proper
reporting of classification codes and
payroll amounts and filing of any coverage
agreements;

provide a certificate of coverage showing
workers' compensation coverage to the
governmental entity prior to beginning
work on the project;

provide the governmental entity prior to
the end of the coverage period, a new
certificate of coverage showing extension
of coverage, if the coverage period shown
on the contractor's current certificate of
coverage ends during the duration of the
project;

obtain from each person providing
services on a project, and provide to the
governmental entity:

(A) a certificate of coverage, prior to that

person beginning work on the project,
so the governmental entity will have
on file certificates of coverage
showing coverage for all persons
providing services on the project; and

(B)  no later than seven days after receipt

by the contractor, a new certificate of
coverage showing extension of
coverage, if the coverage period
shown on the current certificate of
coverage ends during the duration of
the project;

retain all required certificates of coverage
on file for the duration of the project and
for one year thereafter;

notify the governmental entity in writing
by certified mail or personal delivery,
within 10 days after the contractor knew
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or should have known, of any change that
materially affects the provision of
coverage of any person providing services
on the project;

post a notice on each project site
informing all persons providing services
on the project that they are required to be
covered, and stating how a person may
verify current coverage and report failure
to provide coverage. This notice does not
satisfy other posting requirements imposed
by the Act or other commission rules.
This notice must be printed with a title in
at least 30 point bold type and text in at
least 19 point normal type, and shall be in
both English and Spanish and any other
language common to the worker
population. The text for the notices shall
be the following text provided by the
Texas Worker’s Compensation
Commission on the sample notice, without
any additional words or changes:

REQUIRED WORKERS' COMPENSATION

COVERAGE

"The law requires that each person working on this
site or providing services related to this construction
project must be covered by workers' compensation
insurance. This includes persons providing, hauling,
or delivering equipment or materials, or providing
labor or transportation or other service related to the
project, regardless of the identity of their employer or
Status as an employee."

"Call the Texas Workers' Compensation Commission
at 512-440-3789 to receive information on the legal
requirement for coverage, to verify whether your
employer has provided the required coverage, or to
report an employer's failure to provide coverage.”

and

®)

contractually require each person with

whom it contracts to provide services on a

project, to:

(A) provide coverage based on proper
reporting of classification codes
and payroll amounts and filing of
any coverage agreements for all of
its employees providing services on
the project, for the duration of the
project;

(B) provide a certificate of coverage to
the contractor prior to that person
beginning work on the project;
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(D)

(E)

)

(G)

(H)
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include in all contracts to provide
services on the project the language
in subsection (e)(3) of this rule;

provide the Contractor, prior to the
end of the coverage period, a new
certificate of coverage showing
extension of coverage, if the
coverage period shown on the
current certificate of coverage ends
during the duration of the project;

obtain from each other person with
whom it contracts, and provide to
the Contractor:

1) a certificate of coverage,
prior to the other person
beginning work on the
project; and

(i) prior to the end of the
coverage period, a new
certificate ~ of  coverage
showing extension of the
coverage period, if the
coverage period shown on
the current certificate of
coverage ends during the
duration of the project;

retain all required certificates of
coverage on file for the duration of
the project and for one year
thereafter;

notify the governmental entity in
writing by certified mail or
personal delivery, within 10 days
after the person knew or should
have known, of any change that
materially affects the provision of
coverage of any person providing
services on the project; and

contractually require each other
person with whom it contracts, to
perform as required by sub-
paragraphs (A) - (H) of this
paragraph, with the certificate of
coverage to be provided to the
person for whom they are
providing services.
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ARTICLE X1V
MISCELLANEOUS
14.1 LAWS AND ORDINANCES
14.1.1 The Contractor shall at all times and in

all respects observe and comply with all federal, state
and local laws, ordinances, and regulations applicable
to the Project and Work. The Contractor shall further
insure that all Subcontractors observe and comply
with said laws, ordinances and regulations.

14.2 GOVERNING LAW

14.2.1 The Contract shall be governed by the
laws of the State of Texas. Venue for any causes of
action arising under the terms or provisions of this
Contract or the Work to be performed hereunder shall
be in the courts of Dallas County, Texas.

14.3 SUCCESSORS AND ASSIGNS
14.3.1 The Owner and Contractor bind
themselves, their successors, assigns and legal

representatives to the other party hereto and to
successors, assigns and legal representatives of such
other party in respect to covenants, agreements and
obligations contained in this Contract. The Contractor
shall not assign this Contract without written consent
of the Owner.
14.4 SURETY BONDS

14.4.1 If the Contract Price exceeds the sum of
$25,000.00, the Contractor shall furnish separate
performance and payment bonds to the Owner,
according to the requirements set out in the bid
documents and state statutes to guaranty full and
faithful performance of the Contract and the full and
final payment of all persons supplying labor or
materials to the Project. Each bond required by the
bid documents or state statute shall set forth a penal
sum in an amount not less than the Contract Price.
Each bond furnished by the Contractor shall
incorporate by reference the terms of this Contract as
fully as though they were set forth verbatim in such
bonds. In the event the Contract Price is adjusted by
Change Order executed by the Contractor, the penal
sum of both the performance bond and the payment
bond shall be deemed increased by like amount. The
performance and payment bonds furnished by the
Contractor shall be in form suitable to the Owner and
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shall be executed by a surety, or sureties, reasonably
suitable to the Owner and authorized to do business in
the State of Texas by the State Board of Insurance.

14.4.2 If the Contract Price exceeds the sum of
$25,000.00, the Contractor, upon execution of the
Contract and prior to commencement of the Work,
shall furnish to the Owner a maintenance bond in the
amount of one hundred percent (100%) of the
Contract Price covering the guaranty and maintenance
prescribed herein, written by an approved surety
authorized and duly licensed to conduct business in
the State of Texas. The cost of said maintenance bond
shall be included in the Contractor’s unit bid prices
and shall be paid by the Contractor. A maintenance
bond shall be furnished for a period of one (1) year
form the date of final acceptance of the project.
14.5 SEVERABILITY

14.5.1 The provisions of this Contract are
herein declared to be severable; in the event that any
term, provision or part hereof is determined to be
invalid, void or unenforceable, such determination
shall not affect the validity or enforceability of the
remaining terms, provisions and parts, and this
Contract shall be read as if the invalid, void or
unenforceable portion had not be included herein.

14.6 AMENDMENTS

14.6.1 This Contract may be amended by the
parties only by a written agreement duly executed by
both parties. The failure of the Owner to object to any
nonperformance or nonconforming work or to enforce
any provision hereof shall in no event be regarded as
or construed to be a waiver, release or modification of
any term or provision in this Contract, nor shall such
failure to object or enforce, stop the Owner from
insisting on strict compliance with this Contract or
from recovering damages, costs or expenses arising as
a result of such nonperformance or nonconforming
work.
14.7 NOTICES

14.7.1 All notices required by this Contract
shall be presumed received when deposited in the mail
properly addressed to the other party or Architect at
the address set forth herein or set forth in a written
designation of change of address delivered to all
parties and the Architect.
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EXECUTED in single or multiple originals, this day of , 2009.

CITY OF ALLEN

APPROVED:

City Manager

ATTEST:

City Secretary
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CONTRACTOR:

(Signature)

(Type/Print Name and Title)

(Street Address)

(City/State/Zip)
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CORPORATE ACKNOWLEDGMENT

THE STATE OF

COUNTY OF

BEFORE ME, the undersigned authority, a Notary Public in and for said County and State, on this
day personally appeared:

(Print Name) (Print Title)

of , the Contractor designated herein above, known to me to be
the person and officer whose name is subscribed to the foregoing instrument and acknowledged to
me that the same was the act of the said Contractor, a corporation, that he was duly authorized to
perform the same by appropriate resolution of the board of directors of such corporation and that he
executed the same as the act and deed of such corporation for the purposes and consideration
therein expressed, and in the capacity therein stated.

GIVEN UNDER MY HAND AND SEAL OF OFFICE this the day of ,
A.D., 2009.
Notary Public In and For
County,

My Commission expires:
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I CITY COUNCILAGENDA COMMUNICATION |

AGENDA DATE:

SUBJECT:

STAFF RESOURCE:

PREVIOUS COUNCIL ACTION:

ACTION PROPOSED:

BACKGROUND

Tuesday, January 27, 2009

Roof Replacement at Chase Oaks Golf Course
Club House

Tim Dentler, Director of Parks and Recreation
Brian Bristow, Assistant Director of Parks and
Recreation

None

Award bid and authorize the City Manager
to execute a contract with Progressive
Services dba Progressive Roofing for
replacing roofing at the Chase Oaks Golf
Course Club House in the amount of $60,600
and establish a budget of $72,720

Over the past four years, there have been numerous patch repairs made to the roof at the Chase
Oaks Course Club House. The existing roof is at the end of its life span and is in need of
replacement to keep water from seeping into the roof substructure, thereby causing costly

damage.

Staff hired engineer Joe Hill, P.E. to assist in preparing bid documents, assure that the roof
replacement would meet the needs of the building, and to evaluate the structural integrity of the
roof structure. Mr. Hill's evaluation indicated that the roof should be replaced to prevent future
compromise of the structural integrity of the roof.

On January 8, 2009, three bids were received for the replacement of the roof system.

Contractor Warranty Period TOTALBid
Progressive Services dba One Year 60,600.00
Progressive Roofing
Rooftex One Year 69,685.00
Criterion Contractors, Inc. One Year 75,016.08

Item# 11



Item# 11

Proposed Project Budget

Based on the lowest bid received and additional construction funding needs, staff recommends
the following project construction budget:

Progressive Roofing

Base bid Construction: $ 60,600.00
Contingency (20% of Base Bid) $ 12.120.00
TOTAL Proposed Budget $ 72,720.00
BUDGETARY IMPACT

Funds in the amount of $72,720 are identified in the Golf Course Fund for the proposed budget
as outlined.

STAFF RECOMMENDATION

Staff recommends approval of a contract with Progressive Services dba Progressive Roofing
for the replacement of roofing at the Chase Oaks Golf Course Club House.

MOTION

I make a motion to award bid and authorize the City Manager to execute a contract with
Progressive Services dba Progressive Roofing for replacing roofing at the Chase Oaks Golf
Course Club House in the amount of $60,600 and establish a budget of $72,720.

ATTACHMENT

Roof Contract
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CITY OF ALLEN, TEXAS

STANDARD FIXED PRICE
AGREEMENT

City of Allen

Parks and Recreation Department
301 Century Parkway

One Allen Civic Plaza

Allen, Texas 75013
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City of Allen, Texas

This Agreement is made by and between the City of Allen, Texas, a home-rule municipality (hereinafter
referred to as the "Owner") and Progressive Services, dba Progressive Roofing hercinafter referred to as the
"Contractor") for the construction Roof Replacement at the Chase Oaks Golf Course Club House (hereinafter

referred to as the "Project"), the Owner and the Contractor hereby agreeing as follows:

ARTICLE1

THE CONTRACT AND THE CONTRACT

DOCUMENTS
1.1 THE CONTRACT
1.1.1 The Contract between the Owner and

the Contractor, of which this Agreement is a part,
consists of the Contract Documents. It shall be
effective on the date this Agreement is executed by the
last party to execute it.

1.2. THE CONTRACT DOCUMENTS

1.2.1 The Contract Documents consist of this
Agreement, the Requirements and Instructions to
Bidders, the Specifications, the Drawings, all Change
Orders and Field Orders issued hereafter, any other
amendments hereto executed by the parties hereafter,
together with the following (if any):

Addenda No. 1 -12/18/08
Addenda No. 2 —12/19/08

Documents not enumerated in this Paragraph 1.2.1 are
not Contract Documents and do not form part of this
Contract.

1.3 ENTIRE AGREEMENT

1.3.1 This Contract, together with the
Contractor's performance and payment bonds for the
Project, all General Conditions, Special Conditions,
Plans and Specifications, and Addenda attached
thereto, constitute the entire and exclusive agreement
between the Owner and the Contractor with reference
to the Project. Specifically, but without limitation,
this Contract supersedes any bid documents and all
prior written or oral communications, representations
and negotiations, if any, between the Owner and
Contractor not expressly made a part hereof.

14 NO PRIVITY WITH OTHERS

1.4.1 Nothing contained in this Contract shall
create, or be interpreted to create, privity or any other

contractual agreement between the Owner and any
person or entity other than the Contractor.

1.5 INTENT AND INTERPRETATION

1.5.1 The intent of this Contract is to require
complete, correct and timely execution of the Work.
Any Work that may be required, implied or inferred
by the Contract Documents, or any one or more of
them, as necessary to produce the intended result shall
be provided by the Contractor for the Contract Price.

1.5.2 This Contract is intended to be an
integral whole and shall be interpreted as internally
consistent. What is required by any one Contract
Document shall be considered as required by the
Contract.

1.53 When a word, term or phrase is used in
this Contract, it shall be interpreted or construed, first,
as defined herein; second, if not defined, according to
its generally accepted meaning in the construction
industry; and third, if there is no generally accepted
meaning in the construction industry, according to its
common and customary usage.

1.54 The words "include", "includes", or
"including", as used in this Contract, shall be deemed
to be followed by the phrase, "without limitation".

1.5.5 The specification herein of any act,
failure, refusal, omission, event, occurrence or
condition as constituting a material breach of this
Contract shall not imply that any other, non-specified
act, failure, refusal, omission, event, occurrence or
condition shall be deemed not to constitute a material
breach of this Contract.

1.5.6 Words or terms used as nouns in this
Contract shall be inclusive of their singular and plural
forms, unless the context of their usage clearly
requires a contrary meaning.

1.5.7 The Contractor shall have a continuing
duty to read, carefully study and compare each of the
Contract Documents, the Shop Drawings, the Product
Data, and any Plans and Specifications, and shall give
written notice to the Owner of any inconsistency,
ambiguity, error or omission which the Contractor
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may discover with respect to these documents before
proceeding with the affected Work. The issuance, or
the express or implied approval by the Owner or the
Architect of the Contract Documents, Shop Drawings
or Product Data shall not relieve the Contractor of the
continuing duties imposed hereby, nor shall any such
approval be evidence of the Contractor's compliance
with this Contract. The Owner has requested the
Architect to only prepare documents for the Project,
including the Drawings and Specifications for the
Project, which are accurate, adequate, consistent,
coordinated and sufficient for construction.
HOWEVER, THE OWNER MAKES NO
REPRESENTATION OR WARRANTY OF ANY

NATURE WHATSOEVER TO THE
CONTRACTOR CONCERNING SUCH
DOCUMENTS. By the execution hereof, the

Contractor acknowledges and represents that it has
received, reviewed and carefully examined such
documents, has found them to be complete, accurate,
adequate, consistent, coordinated and sufficient for
construction, and that the Contractor has not, does not,
and will not rely upon any representation or warranties
by the Owner concerning such documents as no such
representation or warranties have been or are hereby
made. Further, the Contractor represents and warrants
that it has had a sufficient opportunity to inspect the
Project site and assumes any and all responsibility for
inadequacies or ambiguities in the plans, drawings or
specifications as well as for latent conditions of the
site where the work is to be performed.

1.5.8 As between numbers and scaled
measurements on the Drawings and in the Design, the
numbers shall govern, as between larger scale and
smaller scale drawings, the larger scale shall govern.

1.59 Neither the organization of any of the
Contract Documents into divisions, sections,
paragraphs, articles, (or other categories), nor the
organization or arrangement of the Design, shall
control the Contractor in dividing the Work or in
establishing the extent or scope of the Work to be
performed by Subcontractors.

1.6 OWNERSHIP OF
CONTRACT DOCUMENTS
1.6.1 The Contract Documents, and each of

them, shall remain the property of the Owner. The
Contractor shall have the right to keep one record set
of the Contract Documents upon completion of the
Project; provided, however, that in no event shall
Contractor use, or permit to be used, any or all of such
Contract Documents on other projects without the
Owner's prior written authorization.

ARTICLE I
THE WORK

2.1 The Contractor shall perform all of the
Work required, implied or reasonably inferable from,
this Contract.

2.2 WORK

2.2.1 The term "Work" shall mean whatever
is done by or required of the Contractor to perform
and complete its duties under this Contract, including
the following: construction of the whole or a
designated part of the Project; furnishing of any
required surety bonds and insurance, and the provision
or furnishing of labor, supervision, services, materials,
supplies, equipment, fixtures, appliances, facilities,
tools, transportation, storage, power, permits and
licenses required of the Contractor, fuel, heat, light,
cooling and all other utilities as required by this
Contract. ~ The Work to be performed by the
Contractor is generally described as follows:

Roof replacement at the Chase Oaks Golf
Course Club House (City of Allen Bid No. 2009-
11-47).

222 The Contractor shall be responsible for
paying for and procuring all materials and labor and
furnishing all services necessary or appropriate for the
full performance of the Work and the for the full
completion of the Project. All materials shall be new
and materials and workmanship shall be of good
quality. Upon request, the Contractor shall furnish
satisfactory proof of the type, kind, and quality of
materials.

ARTICLE III
CONTRACT TIME
3.1 TIME AND LIQUIDATED DAMAGES
3.1.1 The Contractor shall commence the

Work within 10 days of receipt of a written Notice to
Proceed, and shall achieve Substantial Completion of
the Work no later than 20 calendar days from the
date specified in the Notice to Proceed. The parties
acknowledge that time is of the essence in the
performance of the terms of this Contract. The term
“calendar days” shall mean any and all days of the
week or month, no days being excepted. It is
contemplated by the parties that the progress of the
Work may be delayed by certain conditions beyond
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the control of the parties; these delays have been
contemplated by the parties and considered in the time
allotted for performance specified herein and includes,
but is not limited to delays occasioned on account of
adverse  weather, temporary unavailability of
materials, shipment delays, and the presence and
potential interference of other contractors who may be
performing work at the Project site unrelated to this
agreement.

The number of calendar days from the date on which
the Work is permitted to proceed, through the date set
forth for Substantial Completion, shall constitute the
"Contract Time".

3.1.2 The Contractor shall pay the Owner the
sum of $240 per day for each and every calendar day
of unexcused delay in achieving Substantial
Completion beyond the date set forth herein for
Substantial Completion of the Work. Any sums due
and payable hereunder by the Contractor shall be
payable, not as a penalty, but as liquidated damages
representing an estimate of delay damages likely to be
sustained by the Owner, estimated at or before the
time of executing this Contract. When the Owner
reasonably believes that Substantial Completion will
be inexcusably delayed, the Owner shall be entitled,
but not required, to withhold from any amounts
otherwise due the Contractor an amount then believed
by the Owner to be adequate to recover liquidated
damages applicable to such delays. If and when the
Contractor overcomes the delay in achieving
Substantial Completion, or any part thereof, for which
the Owner has withheld payment, the Owner shall
promptly release to the Contractor those funds
withheld, but no longer applicable, as liquidated
damages.

3.13 No claim shall be made by the
Contractor to the Owner, and no damages, costs or
extra compensation shall be allowed or paid by the
Owner to the Contractor for any delay or hindrance
from any cause in the progress or completion of the
Work or this Contract. The Contractor’s sole remedy
in the event of any delay or hindrance shall be to
request time extensions by written change orders as
provided for hereinafter. Should the Contractor be
delayed by an act of the Owner, or should the Owner
order a stoppage of the Work for sufficient cause, an
extension of time shall be granted by the Owner by
written authorization upon written application, which
extension shall not be unreasonably denied, to
compensate for the delay.

3.14 The Owner shall have the authority to
suspend the Work wholly or in part for such period or
periods of time as it may deem appropriate due to
unsuitable conditions considered unfavorable for the

proper prosecution of the Work or for the failure of
the Contractor to carry out instructions from the
Owner or Owner’s representative. During any period
in which the Work is stopped or during which any of
the Work is not actively in progress for any reason,
Contractor shall properly protect the site and the Work
from damage, loss or harm.

3.2 SUBSTANTIAL COMPLETION

3.2.1 "Substantial Completion" shall mean
that stage in the progression of the Work when the
Work is sufficiently complete in accordance with this
Contract that the Owner can enjoy beneficial use or
occupancy of the Work and can utilize the Work for
its intended purpose, even though minor
miscellaneous work and/or adjustment may be
required.

33 TIME IS OF THE ESSENCE
33.1 All limitations of time set forth in the

Contract Documents are of the essence of this
Contract.

ARTICLE IV
CONTRACT PRICE
4.1 THE CONTRACT PRICE
4.1.1 The Owner shall pay, and the

Contractor shall accept, as full and complete payment
for all of the Work required herein, the fixed sum of

$60,600.00 (Sixty thousand six hundred dollars
and no/100 cents).

The sum set forth in this Paragraph 4.1 shall constitute
the Contract Price which shall not be modified except
by written Change Order as provided in this Contract.

ARTICLE V
PAYMENT OF THE CONTRACT PRICE

5.1 SCHEDULE OF VALUES

5.1.1 Within ten (10) calendar days of the
effective date hereof, the Contractor shall submit to
the Owner and to the Architect a Schedule of Values
allocating the Contract Price to the various portions of
the Work. The Contractor's Schedule of Values shall
be prepared in such form, with such detail, and
supported by such data as the Architect or the Owner
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may require to substantiate its accuracy.  The
Contractor shall not imbalance its Schedule of Values
nor artificially inflate any element thereof. The
violation of this provision by the Contractor shall
constitute a material breach of this Contract. The
Schedule of Values shall be used only as a basis for
the Contractor's Applications for Payment and shall
only constitute such basis after it has been
acknowledged and accepted in writing by the
Architect and the Owner.

5.2 PAYMENT PROCEDURE

5.2.1 The Owner shall pay the Contract Price
to the Contractor as provided below.

5.2.2 PROGRESS PAYMENTS - Based upon the
Contractor's Applications for Payment submitted to
the Architect and upon Certificates for Payment
subsequently issued to the Owner by the Architect, the
Owner shall make progress payments to the
Contractor on account of the Contract Price.

523 On or before the 25th day of each month
after commencement of the Work, the Contractor shall
submit an Application for Payment for the period
ending the 15th day of the month to the Architect in
such form and manner, and with such supporting data
and content, as the Owner or the Architect may
require. Therein, the Contractor may request payment
for ninety percent (90%) of that portion of the
Contract Price properly allocable to Contract
requirements properly provided, labor, materials and
equipment properly incorporated in the Work, less the
total amount of previous payments received from the
Owner. Such Application for Payment shall be signed
by the Contractor and shall constitute the Contractor's
representation that the Work has progressed to the
level for which payment is requested in accordance
with the Schedule of Values, that the Work has been
properly installed or performed in full compliance
with this Contract, and that the Contractor knows of
no reason why payment should not be made as
requested. Thereafter, the Architect will review the
Application for Payment and may also review the
Work at the Project site or elsewhere to determine
whether the quantity and quality of the Work is as
represented in the Application for Payment and is as
required by this Contract.  The Architect shall
determine and certify to the Owner the amount
properly owing to the Contractor. The Owner shall
make partial payments on account of the Contract
Price to the Contractor within thirty (30) days
following the Architect's receipt and approval of each
Application for Payment. The amount of each partial
payment shall be the amount certified for payment by
the Architect less such amounts, if any, otherwise
owing by the Contractor to the Owner or which the

Owner shall have the right to withhold as authorized
by this Contract. The Architect's certification of the
Contractor's Application for Payment shall not
preclude the Owner from the exercise of any of its
rights as set forth in Paragraph 5.3 herein below.

524 The Contractor warrants that title to all
Work covered by an Application for Payment will
pass to the Owner no later than the time of payment.
The Contractor further warrants that upon submittal of
an Application for Payment, all Work for which
payments have been received from the Owner shall be
free and clear of liens, claims, security interest or
other encumbrances in favor of the Contractor or any
other person or entity whatsoever.

525 The Contractor shall promptly pay each
Subcontractor out of the amount paid to the Contractor
on account of such Subcontractor's Work, the amount
to which such Subcontractor is entitled. In the event
the Owner becomes informed that the Contractor has
not paid a Subcontractor as herein provided, the
Owner shall have the right, but not the duty, to issue
future checks in payment to the Contractor of amounts
otherwise due hereunder naming the Contractor and
such Subcontractor as joint payees. Such joint check
procedure, if employed by the Owner, shall create no
rights in favor of any person or entity beyond the right
of the named payees to payment of the check and shall
not be deemed to commit the Owner to repeat the
procedure in the future.

5.2.6 No progress payment, nor any use or
occupancy of the Project by the owner, shall be
interpreted to constitute an acceptance of any Work
not in strict accordance with this Contract.

5.3 WITHHELD PAYMENT

5.3.1 The Owner may decline to make
payment, may withhold funds, and, if necessary, may
demand the return of some or all of the amounts
previously paid to the Contractor, to protect the Owner
from loss because of:

(a)  defective Work not remedied by the
Contractor nor, in the opinion of the
Owner, likely to be remedied by the
Contractor;

(b)  claims of third parties against the Owner
or the Owner's property;

(c)  failure by the Contractor to pay
Subcontractors or others in a prompt
and proper fashion;
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(d)  evidence that the balance of the Work
cannot be completed in accordance with
the Contract for the unpaid balance of
the Contract Price,

(e) evidence that the Work will not be
completed in the time required for
substantial or final completion;

® persistent failure to carry out the Work
in accordance with the Contract;

(g)  damage to the Owner or a third party to
whom the Owner is, or may be, liable.

In the event that the Owner makes
written demand upon the Contractor for amounts
previously paid by the Owner as contemplated in this
Subparagraph 5.3.1, the Contractor shall promptly
comply with such demand. The Owner shall have no
duty to third parties to withhold payment to the
Contractor and shall incur no liability for a failure to
withhold funds.

5.4 UNEXCUSED FAILURE TO PAY

5.4.1 If within fifteen (15) days after the date
established herein for payment to the Contractor by
the Owner, the Owner, without cause or basis
hereunder, fails to pay the Contractor any amount then
due and payable to the Contractor, then the Contractor
may after ten (10) additional days' written notice to the
Owner and the Architect, and without prejudice to any
other available rights or remedies it may have, stop the
Work until payment of those amounts due from the
Owner have been received. Late payments shall not
accrue interest or other late charges.

5.5 SUBSTANTIAL COMPLETION

5.5.1 The Contractor shall at all times keep the
work area, including storage areas, free from
accumulations of waste materials, and free from
overgrown ground vegetation (grass, shrubs, trees).
After completing the work and before final inspection,
the Contractor shall:

(1) remove from the premises all
scaffolding, equipment, tools, and
materials  (including  rejected
materials), that are not the property
of the City of Allen and all rubbish
caused by its work;

(2) mow the grass, trim all ground
vegetation, reseed and/or resod all
areas where ground cover and/or
existing vegetation was damaged or
destroyed by the work performed

and leave the work area in a clean,
neat, and orderly condition
satisfactory to the Contracting
Officer;

(3) perform all specified tests; and,

(4) deliver the installation in complete
and operating condition.

5.52 When the Contractor believes that the
Work is substantially complete, the Contractor shall
submit to the Architect a list of items to be completed
or corrected. When the Architect on the basis of an
inspection determines that the Work is in fact
substantially complete, it will prepare a Certificate of
Substantial Completion which shall establish the date
of Substantial Completion, shall state the
responsibilities of the Owner and the Contractor for
Project security, maintenance, heat, utilities, damage
to the Work, and insurance, and shall fix the time
within which the Contractor shall complete the items
listed therein. Guarantees required by the Contract
shall commence on the date of Substantial Completion
of the Work. The Certificate of Substantial
Completion shall be submitted to the Contractor for
their written acceptance of the responsibilities
assigned to them in such certificate.

Upon Substantial Completion of the Work, and
execution by both the Owner and the Contractor of the
Certificate of Substantial Completion, the Owner shall
pay the Contractor an amount sufficient to increase
total payments to the Contractor to one hundred
percent (100%) of the Contract Price less three
hundred percent (300%) of the reasonable cost as
determined by the Owner and the Architect for
completing all incomplete Work, correcting and
bringing into conformance all defective and
nonconforming Work, and handling all unsettled
claims.

5.6 COMPLETION AND FINAL PAYMENT

5.6.1 When all of the Work is finally
complete and the Contractor is ready for a final
inspection, it shall notify the Owner and the Architect
thereof in writing. Thereupon, the Architect will
make final inspection of the Work and, if the Work is
complete in full accordance with this Contract and this
Contract has been fully performed, the Architect will
promptly issue a final Certificate for Payment
certifying to the Owner that the Project is complete
and the Contractor is entitled to the remainder of the
unpaid Contract Price, less any amount withheld
pursuant to this Contract. If the Architect is unable to
issue its final Certificate for Payment and is required
to repeat its final inspection of the Work, the
Contractor shall bear the cost of such repeat final
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inspection(s) which cost may be deducted by the
Owner from the Contractor's final payment.

5.6.1.1 If the Contractor fails to achieve final
completion within the time fixed therefor by the
Architect in its Certificate of Substantial Completion,
the Contractor shall pay the Owner the sum set forth
herein above as liquidated damages per day for each
and every calendar day of unexcused delay in
achieving final completion beyond the date set forth
herein for final completion of the Work. Any sums
due and payable hereunder by the Contractor shall be
payable, not as a penalty, but as liquidated damages
representing an estimate of delay damages likely to be
sustained by the Owner, estimated at or before the
time of executing this Contract. When the Owner
reasonably believes that final completion will be
inexcusably delayed, the Owner shall be entitled, but
not required, to withhold from any amounts otherwise
due the Contractor an amount then believed by the
Owner to be adequate to recover liquidated damages
applicable to such delays. If and when the Contractor
overcomes the delay in achieving final completion, or
any part thereof, for which the Owner has withheld
payment, the Owner shall promptly release to the
Contractor those funds withheld, but no longer
applicable, as liquidated damages.

5.6.2 The Contractor shall not be entitled to
final payment unless and until it submits to the
Architect its affidavit that all payrolls, invoices for
materials and equipment, and other liabilities
connected with the Work for which the Owner, or the
Owner's property might be responsible, have been
fully paid or otherwise satisfied; releases and waivers
of lien from all Subcontractors of the Contractor and
of any and all other parties required by the Architect
or the Owner; consent of Surety, if any, to final
payment. If any third party fails or refuses to provide
a release of claim or waiver of lien as required by the
Owner, the Contractor shall furnish a bond
satisfactory to the Owner to discharge any such lien or
indemnify the Owner from liability.

5.6.3 The Owner shall make final payment of
all sums due the Contractor within ten (10) days of the
Architect's execution of a final Certificate for
Payment.

5.6.4 Acceptance of final payment shall
constitute a waiver of all claims against the Owner by
the Contractor except for those claims previously
made in writing against the Owner by the Contractor,
pending at the time of final payment, and identified in
writing by the Contractor as unsettled at the time of its
request for final payment.

5.6.5 Under no circumstance shall Contractor
be entitled to receive interest on any payments or
monies due Contractor by the Owner, whether the
amount on which the interest may accrue is timely,
late, wrongfully withheld, or an assessment of
damages of any kind.

ARTICLE VI
THE OWNER
6.1 INFORMATION, SERVICES AND THINGS
REQUIRED FROM OWNER

6.1.1 The Owner shall furnish to the
Contractor, at the time of executing this Contract, any
and all written and tangible material in its possession
concerning conditions below ground at the site of the
Project.

Such written and tangible material is furnished to the
Contractor only in order to make complete disclosure
of such material and for no other purpose. By
furnishing such material, the Owner does not
represent, warrant, or guarantee its accuracy either in
whole, in part, implicitly or explicitly, or at all, and
shall have no liability therefor. The Owner shall also
furnish surveys, legal limitations and utility locations
(if known), and a legal description of the Project site.

6.1.2 Excluding permits and fees normally the
responsibility of the Contractor, the Owner shall
obtain all approvals, easements, and the like required
for construction and shall pay for necessary
assessments and charges required for construction, use
or occupancy of permanent structures or for
permanent changes in existing facilities.

6.1.3 The Owner shall furnish the Contractor,
free of charge, one copy of the Contract Documents
for execution of the Work.

6.2 RIGHT TO STOP WORK

6.2.1 If the Contractor persistently fails or
refuses to perform the Work in accordance with this
Contract, or if the best interests of the public health,
safety or welfare so require, the Owner may order the
Contractor to stop the Work, or any described portion
thereof, until the cause for stoppage has been
corrected, no longer exists, or the Owner orders that
Work be resumed. In such event, the Contractor shall
immediately obey such order.
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6.3 OWNER'S RIGHT TO PERFORM WORK

6.3.1 If the Contractor's Work is stopped by
the Owner under Paragraph 6.2, and the Contractor
fails within seven (7) days of such stoppage to provide
adequate assurance to the Owner that the cause of
such stoppage will be eliminated or corrected, then the
Owner may, without prejudice to any other rights or
remedies the Owner may have against the Contractor,
proceed to carry out the subject Work. In such a
situation, an appropriate Change Order shall be issued
deducting from the Contract Price the cost of
correcting the subject deficiencies, plus compensation
for the Architect's additional services and expenses
necessitated thereby, if any. If the unpaid portion of
the Contract Price is insufficient to cover the amount
due the Owner, the Contractor shall pay the difference
to the Owner.

ARTICLE VII
THE CONTRACTOR

7.1 The Contractor is again reminded of its
continuing duty set forth in Subparagraph 1.5.7. The
Contractor shall perform no part of the Work at any
time without adequate Contract Documents or, as
appropriate, approved Shop Drawings, Product Data
or Samples for such portion of the Work. If the
Contractor performs any of the Work knowing it
involves a recognized error, inconsistency or omission
in the Contract Documents without such notice to the
Architect, the Contractor shall bear responsibility for
such performance and shall bear the cost of correction.

7.2 The Contractor shall perform the Work
strictly in accordance with this Contract.

7.3 The Contractor shall supervise and
direct the Work using the Contractor's best skill, effort
and attention. The Contractor shall be responsible to
the Owner for any and all acts or omissions of the
Contractor, its employees and others engaged in the
Work on behalf of the Contractor.

7.3.1 The Contractor shall give adequate
attention to the faithful prosecution of the Work and
the timely completion of this Contract, with authority
to determine the manner and means of performing
such Work, so long as such methods insure timely
completion and proper performance.

732 The Contractor shall exercise all
appropriate means and measures to insure a safe and
secure jobsite in order to avoid and prevent injury,
damage or loss to persons or property.

7.4 WARRANTY

7.4.1 The Contractor warrants to the Owner
that all labor furnished to progress the Work under this
Contract will be competent to perform the tasks
undertaken, that the product of such labor will yield
only first-class results, that materials and equipment
furnished will be of good quality and new unless
otherwise permitted by this Contract, and that the
Work will be of good quality, free from faults and
defects and in strict conformance with this Contract.
All Work not conforming to these requirements may
be considered defective.

7.5 The Contractor shall obtain and pay for
all permits, fees and licenses necessary and ordinary
for the Work. The Contractor shall comply with all
lawful requirements applicable to the Work and shall
give and maintain any and all notices required by
applicable law pertaining to the Work.

7.6 SUPERVISION

7.6.1 The Contractor shall employ and
maintain at the Project site only competent
supervisory personnel. Absent written instruction
from the Contractor to the contrary, the superintendent
shall be deemed the Contractor's authorized
representative at the site and shall be authorized to
receive and accept any and all communications from
the Owner or the Architect.

7.6.2 Key supervisory personnel assigned by the
Contractor to this Project are as follows:

NAME FUNCTION

So long as the individuals named above remain
actively employed or retained by the Contractor, they
shall perform the functions indicated next to their
names unless the Owner agrees to the contrary in
writing. In the event one or more individuals not
listed above subsequently assume one or more of
those functions listed above, the Contractor shall be
bound by the provisions of this Subparagraph 7.6.2 as
though such individuals had been listed above.

7.6.3.  The Contractor’s authorized superintendent



shall directly oversee construction 100% of the time
(i.e. supervise construction onsite at all times). “The
maintenance of a full-time construction supervisor
shall be a material term and condition of this
Agreement, the violation of which shall be deemed to
be a material breach of this Agreement.”

7.7 The Contractor, within fifteen (15) days of
commencing the Work, shall submit to the Owner and
the Architect for their information, the Contractor's
schedule for completing the Work. The Contractor's
schedule shall be revised no less frequently than
monthly (unless the parties otherwise agree in writing)
and shall be revised to reflect conditions encountered
from time to time and shall be related to the entire
Project. Each such revision shall be furnished to the
Owner and the Architect. Failure by the Contractor to
strictly comply with the provisions of this Paragraph
7.7 shall constitute a material breach of this Contract.

7.8 The Contractor shall continuously
maintain at the site, for the benefit of the owner and
the Architect, one record copy of this Contract marked
to record on a current basis changes, selections and
modifications made during construction.
Additionally, the Contractor shall maintain at the site
for the Owner and Architect the approved Shop
Drawings, Product Data, Samples and other similar
required submittals. Upon final completion of the
Work, all of these record documents shall be delivered
to the Owner.

7.9 SHOP DRAWINGS, PRODUCT
DATA AND SAMPLES

7.9.1 Shop Drawings, Product Data, Samples
and other submittals from the Contractor do not
constitute Contract Documents.  Their purpose is
merely to demonstrate the manner in which the
Contractor intends to implement the Work in
conformance with information received from the
Contract Documents.

7.9.2  The Contractor shall not perform any portion
of the Work requiring submittal and review of Shop
Drawings, Product Data or Samples unless and until
such submittal shall have been approved by the
Architect. Approval by the Architect, however, shall
not be evidence that Work installed pursuant thereto
conforms with the requirements of this Contract.

793 Shop Drawings are drawings, diagrams,
schedules, and other data specially prepared for the
Work by the Contractor or a Subcontractor, Sub-
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subcontractor, manufacturer, supplier or distributor to
illustrate some portion of the Work.

7.9.4 Product Data are illustrations, standard
schedules, performance charts, instructions, brochures,
diagrams and other information furnished by the
Contractor to illustrate materials or equipment for
some portion of the Work.

7.9.5 Samples are physical examples which
illustrate materials, equipment or workmanship and
establish standards by which the Work will be judged.

7.9.6 Submittals which are not required by the
Contract Documents may be returned by the Architect
without action.

7.9.7 The Contractor shall review for

compliance with the Contract Documents, approve
and submit to the Architect; Shop Drawings, Product
Data, Samples and similar submittals required by the
Contract Documents with reasonable promptness and
in such sequence as to cause no delay in the Work or
in the activities of the Owner or of separate
contractors. The Contractor shall sign each submittal
and stamp with, “/REVIEWED FOR COMPLIANCE
WITH THE CONTRACT DOCUMENTS AND
APPROVED?”. Submittals which are not marked as
reviewed for compliance with the Contract Documents
and approved by the Contractor may be returned by
the Architect without action.

7.9.8 By submitting Shop Drawings, Product
Data, Samples and similar submittals, the Contractor
and Subcontractor represents that the Contractor and
Subcontractor has reviewed for compliance with the
Contract Documents, and has determined and verified
materials, field measurements and field construction
criteria related thereto, or will do so, and has checked
and coordinated the information contained within such
submittals with the requirements of the Work and of
the Contract Documents.

7.9.9 The Work shall be in accordance with
approved submittals except that the Contractor shall
not be relieved of responsibility for deviations from
requirements of the Contract Documents by the
Architect's approval of Shop Drawings, Product Data,
Samples or similar submittals unless the Contractor
has specifically informed the Architect in writing of
such deviation at the time of submittal and (1) the
Architect has given written approval to the specific
deviation as a minor change in the Work, or (2) a
Change Order or Construction Change Directive has
been issued authorizing the deviation. The Contractor
shall not be relieved of responsibility for errors or
omissions in Shop Drawings, Product Data, Samples
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or similar submittals by the Architect's approval
thereof.

7.9.10  The Contractor shall direct specific

attention, in writing or on resubmitted Shop Drawings,
Product Data, Samples or similar submittals, to
revisions other than those requested by the Architect
on previous submittals. In the absence of such written
notice the Architect's approval of a resubmission shall
not apply to such revisions.

7.9.11 The Contractor shall not be required to
provide professional services which constitute the
practice of architecture or engineering unless such
services are specifically required by the Contract
Documents for a portion of the Work or unless the
Contractor needs to provide such services in order to
carry out the Contractor's responsibilities for
construction means, methods, techniques, sequences
and procedures. The Contractor shall not be required
to provide professional services in violation of
applicable law. If professional design services or
certifications by a design professional related to
systems, materials or equipment are specifically
required of the Contractor by the Contract Documents,
the Owner and the Architect will specify all
performance and design criteria that such services
must satisfy. The Contractor shall cause such services
or certifications to be provided by a properly licensed
design professional, whose signature and seal shall
appear on all drawings, calculations, specifications,
certifications, Shop Drawings and other submittals
prepared by such professional. Shop Drawings and
other submittals related to the Work designed or
certified by such professional, if prepared by others,
shall bear such professional's written approval when
submitted to the Architect. The Owner and the
Architect shall be entitled to rely upon the adequacy,
accuracy and completeness of the services,
certifications or approvals performed by such design
professionals, provided the Owner and Architect have
specified to the Contractor appropriate performance
and design criteria that such services must satisfy.
Pursuant to this Subparagraph, the Architect will
review, approve or take other appropriate action on
submittals only for the limited purpose of checking for
conformance with information given and the design
concept expressed in the Contract Documents. The
Contractor shall not be responsible for the adequacy of
the performance or design criteria required by the
Contract Documents.

7.9.12  Submittals: See Division 1 for additional
requirements.

7.10 CLEANING THE SITE
AND THE PROJECT

7.10.1 The Contractor shall keep the site
reasonably clean during performance of the Work.
Upon final completion of the Work, the Contractor
shall clean the site and the Project and remove all
waste, rubbish, temporary structures, and other
materials together with all of the Contractor's property
therefrom. Contractor shall dispose of all refuse at a
Texas Natural Resource Conservation Commission
approved landfill. The Contractor shall further restore
all property damaged during the prosecution of the
Work and shall leave the site in a clean and
presentable condition. No additional payment shall be
made by the Owner for this work, the compensation
having been considered and included in the contract
price.

7.11 ACCESS TO WORK AND INSPECTIONS

7.11.1 The Owner and the Architect shall have
access to the Work at all times from commencement
of the Work through final completion. The Contractor
shall take whatever steps necessary to provide access
when requested. When reasonably requested by the
Owner or the Architect, the Contractor shall perform
or cause to be performed such testing as may be
necessary or appropriate to insure suitability of the
jobsite or the Work’s compliance with the Contract
requirements.

7.12 INDEMNITY AND DISCLAIMER

7.12.1 OWNER SHALL NOT BE
LIABLE OR RESPONSIBLE FOR, AND
SHALL BE INDEMNIFIED, HELD
HARMLESS AND RELEASED BY CON-
TRACTOR FROM AND AGAINST ANY
AND ALL SUITS, ACTIONS, LOSSES,
DAMAGES, CLAIMS, OR LIABILITY OF
ANY CHARACTER, TYPE, OR DESC-
RIPTION, INCLUDING ALL EXPENSES
OF LITIGATION, COURT COSTS, AND
ATTORNEY'S FEES FOR INJURY OR
DEATH TO ANY PERSON, OR INJURY
OR LOSS TO ANY PROPERTY,
RECEIVED OR SUSTAINED BY ANY
PERSON OR PERSONS, INCLUDING
THE CONTRACTOR, OR PROPERTY,
ARISING OUT OF, OR OCCASIONED
BY, DIRECTLY OR INDIRECTLY, THE
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PERFORMANCE OF CONTRACTOR
UNDER THIS AGREEMENT, INCLUD-
ING CLAIMS AND DAMAGES ARISING
IN WHOLE OR IN PART FROM THE
NEGLIGENCE OF OWNER, WITHOUT,
HOWEVER, WAIVING ANY GOVERN-
MENTAL IMMUNITY AVAILABLE TO
THE OWNER UNDER TEXAS LAW AND
WITHOUT WAIVING ANY DEFENSES
OF THE PARTIES UNDER TEXAS LAW.
THE PROVISIONS OF THIS INDEMNI-
FICATION ARE SOLELY FOR THE
BENEFIT OF THE PARTIES HERETO
AND NOT INTENDED TO CREATE OR
GRANT ANY RIGHTS, CONTRACTUAL
OR OTHERWISE, TO ANY OTHER
PERSON OR ENTITY. IT IS THE
EXPRESSED INTENT OF THE PARTIES
TO THIS AGREEMENT THAT THE
INDEMNITY PROVIDED FOR IN THIS
CONTRACT IS AN INDEMNITY
EXTENDED BY CONTRACTOR TO
INDEMNIFY AND PROTECT OWNER
FROM THE CONSEQUENCES OF THE
CONTRACTOR’S AS WELL AS THE
OWNER'S NEGLIGENCE, WHETHER
SUCH NEGLIGENCE IS THE SOLE OR
PARTIAL CAUSE OF ANY SUCH
INJURY, DEATH, OR DAMAGE.

7.12.2 The Contractor will secure and maintain
Contractual Liability insurance to cover this
indemnification agreement that will be primary and
non-contributory as to any insurance maintained by
the Owner for its own benefit, including self-
insurance. In addition, Contractor shall obtain and file
with Owner a City of Allen Standard Certificate of
Insurance evidencing the required coverage.

7.12.3 In claims against any person or entity
indemnified under this Paragraph 7.12 by an employee
of the Contractor, a Subcontractor, anyone directly or
indirectly employed by them or anyone for whose acts
they may be liable, the indemnification obligation
under this Paragraph 7.12 shall not be limited by a
limitation on amount or type of damages,
compensation or benefits payable by or for the
Contractor or a Subcontractor under workers'
compensation acts, disability benefit acts or other
employee benefit acts.

7.12.4  To the fullest extent permitted by law, the
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Contractor shall indemnify and hold harmless the
Architect, Architect's consultants, and agents and
employees of any of them from and against claims,
damages, losses and expenses, including but not
limited to attorneys' fees, arising out of or resulting
from performance of the Work, provided that such
claim, damage, loss or expense is attributable to
bodily injury, sickness, disease or death, or to injury to
or destruction of tangible property (other than the
Work itself), but only to the extent caused by the
negligent acts or omissions of the Contractor, a
Subcontractor, anyone directly or indirectly employed
by them or anyone for whose acts they may be liable,
regardless of whether or not such claim, damage, loss
or expense is caused in part by a party indemnified
hereunder. Such obligation shall not be construed to
negate, abridge, or reduce other rights or obligations
of indemnity which would otherwise exist as to a party
or person.

7.12.5  Contractor agrees to indemnify and hold
Owner, Architect and Architect’s consultants harmless
from any and all loss or damages arising out of
jurisdictional labor disputes or other labor troubles of
any kind that may occur during performance of the
Contract.
7.13 NONDISCRIMINATION

7.13.1 The Contractor shall not discriminate in
any way against any person, employee or job applicant
on the basis of race, color, creed, national original,
religion, age, sex, or disability where reasonable
accommodations can be effected to enable the person
to perform the essential functions of the job. The
Contractor shall further insure that the foregoing
nondiscrimination requirement shall be made a part
and requirement of each subcontract on this Project.

7.14 PREVAILING WAGE RATES
7.14.1 The Contractor shall comply in all respects
with all requirements imposed by any laws,

ordinances or resolutions applicable to the Project
with regard to the minimum prevailing wage rates for
all classes of employees, laborers, subcontractors,
mechanics, workmen and persons furnishing labor and
services to the Project. The City of Allen has adopted
a Prevailing Wage Rate Schedule, available to the
Contractor by request, which specifies the classes and
wage rates to be paid to all persons. The Contractor
shall pay not less than the minimum wage rates
established thereby for each class, craft or type of
labor, workman, or mechanic employed in the
execution of this Contract. The failure of the
Contractor to comply with this requirement shall result
in the forfeiture to the City of Allen of a sum of not
less than Sixty Dollars ($60.00) for each person per
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day, or portion thereof, that such person is paid less
than the prevailing rate. Upon request by the Owner,
Contractor shall make available for inspection and
copying its books and records, including but not
limited to its payroll records, account information and
other documents as may be required by the Owner to
insure compliance with this provision.

7.14.2 A schedule of the prevailing wage rates
applicable to this Contract is attached.

7.15 JOB SITE SAFETY PRECAUTIONS

7.15.1 The Contractor shall at all times
exercise reasonable precautions for the safety of its
employees, laborers, subcontractors, mechanics,
workmen and others on and near the job site and shall
comply with all laws, ordinances, regulations, and
standards of federal, state and local safety laws and
regulations.  The Contractor shall provide such
machinery guards, safe walkways, ladders, bridges,
and other safety devices as may be necessary or
appropriate to insure a safe and secure job site and
shall require its subcontractors to comply with this
requirement. ~ The Contractor shall immediately
comply with any and all safety requirements imposed
by the Architect during the progress of the Work.

The Architect’s review of Contractor’s

performance does not include review of adequacy

of Contractor’s safety or health measures.

7.16 WARNING DEVICES AND BARRICADES

7.16.1 The Contractor shall furnish and maintain
such warning devices, barricades, lights, signs,
pavement markings, and other devices as may be
necessary or appropriate or required by the Architect
to protect persons or property in, near or adjacent to
the jobsite, including . No separate compensation
shall be paid to the Contractor for such measures.
Where the Work is being conducted in, upon or near
streets, alleys, sidewalks, or other rights-of-way, the
Contractor shall insure the placement, maintenance
and operation of any and all such warning devices as
may be required by the City of Allen and shall do so
until no longer required by the City. Such devices
shall be in compliance with and conform to the
manual and specifications for the uniform system of
traffic control devices adopted by the Texas
Department of Transportation.
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7.17 PROTECTION OF UTILITIES
AND OTHER CONTRACTORS
7.17.1 The Contractor shall use best efforts to

leave undisturbed and uninterrupted all utilities and
utility services provided to the jobsite or which
presently exists at, above or beneath the location
where the Work is to be performed. In the event that
any utility or utility service is disturbed or damaged
during the progress of the Work, the Contractor shall
forthwith repair, remedy or restore the utility at
Contractor’s sole expense.

7.17.2 The Contractor understands and
acknowledges that other contractors of the Owner or
of other entities may be present at the jobsite
performing other work unrelated to the Project. The
Contractor shall use best efforts to work around other
contractors without impeding the work of others while
still adhering to the completion date established
herein. In the event that the Contractor’s work is or
may be delayed by any other person, the Contractor
shall immediately give notice thereof to the Architect
and shall request a written Change Order in
accordance with the procedures set forth by this
Contract. The Contractor’s failure to provide such
notice and to request such Change Order shall
constitute a waiver of any and all claims associated
therewith.

ARTICLE VIII
CONTRACT ADMINISTRATION
8.1 THE ARCHITECT

8.1.1 When used in this Contract the term
“Architect” does not necessarily denote a duly
licensed, trained or certified architect; as used herein,
the term shall be used interchangeably and shall mean
a designated Architect, Engineer, or Contract
Administrator (who may not be an architect or
engineer) for the Owner, said person to be designated
or re-designated by the Owner prior to or at any time
during the Work hereunder. The Architect may be an
employee of the Owner or may be retained by the
Owner as an independent contractor but, in either
event, the Architect’s duties and authority shall be as
set forth hereinafter. The Contractor understands and
agrees that it shall abide by the decisions and
instructions of the Architect notwithstanding the
contractual relationship between the Owner and
Architect. All of the Owner’s instructions to the
Contractor shall be through the Architect.
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In the event the Owner should find it necessary or
convenient to replace the Architect, the Owner shall
retain a replacement Architect and the status of the
replacement Architect shall be that of the former
Architect.

8.2 ARCHITECT'S ADMINISTRATION

8.2.1 The Architect, unless otherwise directed
by the Owner in writing, will perform those duties and
discharge those responsibilities allocated to the
Architect as set forth in this Contract. The Architect
shall be the Owner's representative from the effective
date of this Contract until final payment has been
made.

8.2.2 The Owner and the Contractor shall
communicate with each other in the first instance
through the Architect.

8.2.3 The Architect shall be the initial
interpreter of the requirements of the drawings and
specifications and the judge of the performance
thereunder by the Contractor. The Architect shall
render written or graphic interpretations necessary for
the proper execution or progress of the Work with
reasonable promptness on request of the Contractor.

8.2.4 The  Architect will review the
Contractor's Applications for Payment and will certify
to the Owner for payment to the Contractor, those
amounts then due the Contractor as provided in this
Contract.

8.2.5 The Architect shall have authority to
reject Work which is defective or does not conform to
the requirements of this Contract. If the Architect
deems it necessary or advisable, the Architect shall
have authority to require additional inspection or
testing of the Work for compliance with Contract
requirements.

8.2.6 The Architect will review and approve,
or take other appropriate action as necessary,
concerning the Contractor's submittals including Shop
Drawings, Product Data and Samples. Such review,
approval or other action shall be for the sole purpose
of determining conformance with the design concept

and information given through the Contract
Documents.
8.2.7 The Architect will prepare Change

Orders and may authorize minor changes in the Work
by Field Order as provided elsewhere herein.

8.2.8 The Architect shall, upon written
request from the Contractor, conduct inspections to

12

determine the date of Substantial Completion and the
date of final completion, will receive and forward to
the Owner for the Owner's review and records, written
warranties and related documents required by this
Contract and will issue a final Certificate for Payment
upon compliance with the requirements of this
Contract.

8.2.9 The Architect's decisions in matters
relating to aesthetic effect shall be final if consistent
with the intent of this Contract.

8.2.10  The Architect, as a representative

of the Owner, will visit the site at intervals appropriate
to the stage of the Contractor's operations, or as
otherwise agreed by Owner and Architect, and as
Architect deems necessary (1) to become generally
familiar with and to keep the Owner informed about
the progress and aesthetic quality of the portion of the
Work completed, (2) to endeavor to guard the Owner
against defects and deficiencies in the Work, and (3)
to determine in general if the Work is being performed
in a manner indicating that the Work, when
completed, will be in general accordance with the
Contract Documents. However, the Architect will not
be required to make exhaustive or continuous on-site
evaluations or inspections to check the quality or
quantity of the Work. The Architect will neither have
control over or charge of, nor be responsible for, the
construction means, methods, techniques, sequences
or procedures, or for the safety or health precautions
and programs in connection with the Work, since
these are solely the Contractor's rights and
responsibilities under the Contract Documents, except
as provided in Subparagraph 3.3.1.

8.2.11  The Architect will not be responsible for

the Contractor's failure to perform the Work in
accordance with the requirements of the Contract
Documents or failure to complete Work on schedule.
The Architect will not have control over or charge of
and will not be responsible for acts or omissions of the
Contractor, Subcontractors, or their agents or
employees, or any other persons or entities performing
portions of the Work.

8.2.12  Neither the authority of the Architect to
reject Work nor a decision made in good faith either to
exercise or not to exercise such authority shall give
rise to a duty or responsibility of the Architect to the
Contractor, Subcontractors, material and equipment
suppliers, their agents or employees, or other persons
or entities performing portions of the Work. All costs
made necessary by such failure, including those of
repeated procedures, shall be at Contractor’s sole
expense, including compensation for Architect’s
services and expenses.



8.2.13  Review of submittals and action on the

part of the Architect is limited to only those submittals
required by the Contract Documents. The Architect's
action will be taken with such reasonable promptness
as to cause no delay in the Work or in the activities of
the Owner, Contractor or separate contractors, while
allowing sufficient time in the Architect's professional
judgment to permit adequate review by the Architect,
Architect’s consultants, and Owner, if needed.

Review of such submittals is not conducted for the
purpose of determining the accuracy and completeness
of other details such as dimensions and quantities, or
for substantiating instructions for installation or
performance of equipment or systems, all of which
remain the responsibility of the Contractor as required
by the Contract Documents. The Architect's review of
the Contractor's submittals shall not relieve the
Contractor of the obligations under this Agreement.
The Architect's review shall not constitute approval of
safety or health precautions or, unless otherwise
specifically stated by the Architect, of any
construction means, methods, techniques, sequences
or procedures. The Architect's review or approval of a
specific item shall not indicate approval of an
assembly of which the item is a component.

8.2.14 Interpretations and decisions of the
Architect will be consistent with the intent of and
reasonably inferable from the Contract Documents
and will be in writing or in the form of drawings.
When making such interpretations and initial
decisions, the Architect will endeavor to secure
faithful performance by both Owner and Contractor,
will not show partiality to either and will not be liable
for results of interpretations or decisions so rendered
in good faith.

8.2.15 The Architect will not undertake to settle
differences between the Contractor, Subcontractors or
suppliers or act as arbiter as to which Subcontractor,
trade or supplier is to furnish or install various items
indicated or required.

8.2.16  The Architect’s response to a request for
information (RFI), or issuance of a clarification or
interpretation shall be considered an interpretation,
clarification, supplemental information or a order for a
minor change in the Work not involving an adjustment
in Contract Sum or extension of Contract Time and
not inconsistent with the intent of the Contract
Documents (Field Order), and shall be binding, unless
indicated otherwise in the Architect’s response to the
RFIL.
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8.3 CLAIMS BY THE CONTRACTOR

8.3.1 The Architect shall determine all claims
and matters in dispute between the Contractor and
Owner with regard to the execution, progress, or
sufficiency of the Work or the interpretation of the
Contract Documents, including but not limited to the
plans and specifications. Any dispute shall be
submitted in writing to the Architect within seven (7)
days of the event or occurrence or the first appearance
of the condition giving rise to the claim or dispute
who shall render a written decision within a
reasonable time thereafter. The Architect’s decisions
shall be final and binding on the parties. In the event
that either party objects to the Architect’s
determination as to any submitted dispute, that party
shall submit a written objection to the Architect and
the opposing party within ten (10) days of receipt of
the Architect’s written determination in order to
preserve the objection. Failure to so object shall
constitute a waiver of the objection for all purposes.

8.3.2 Pending final resolution of any claim of
the Contractor, the Contractor shall diligently proceed
with performance of this Contract and the Owner shall
continue to make payments to the Contractor in
accordance with this Contract.

8.3.3 CLAIMS FOR CONCEALED, LATENT OR
UNKNOWN CONDITIONS - The Contractor expressly
represents that it has been provided with an adequate
opportunity to inspect the Project site and thoroughly
review the Contract Documents and plans and
specifications prior to submission of its bid and the
Owner’s acceptance of the bid. Subject to the
conditions  hereof, Contractor assumes full
responsibility and risk for any concealed, latent or
unknown condition which may affect the Work. No
claims for extra work or additi